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BLOCK I: CONTRACT ACT, 1872

UNIT 1 DEFINITION & CLASSIFICATION
OF CONTRACT, ESSENTIAL ELEMENTS
OF A VALID CONTRACT,

Structure
1.0 Intodoion

1.1 Objecte:

1.2 Meaning of Bsiness

1.3 Definiton

1.4 Bsiness Enironment

1.5 Significance of Bsiness Law

1.6 Classificaton of Contact

1.7 Essental elemens of a Valid Contact
1.8 Smmary

1.9 Keyords

1.10 Ansers b Check YouProgress

1.0 INTRODUCTION

In eerycontyhe bsiness arld is a eryimporantpartof he

economyA big partof buding a contyis doing bsiness, tich

creaes jobs and chances and brings in moneyfor he economy

Becase here are so manybsiness asks, here needs v b eawy

o contol howeyare done, and he lawnakes his possible. Its
becoming more and more clear hatstong and effecte economies

need a syem of lasvhatare fairlyapplied o eergne. Lagrs

are nowan imporantpartof anypsiness. For b sinesses, ingsors,

and scientss b be mostmoteed, here needs b be a certin setof
lasv Bsiness lawas growin imporaince becase itproect he

tstand confidence hatare necessaryfor people to don'tknow

each oher b do bsiness it/ h each oher. Italso incldes a look at
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how follore lavdaen doing anykind of bsiness. We il alk
abotinat"Bsiness"” means and fathe goals of "Bsiness Laiv

are in his Unit

This it help gundersand howmporantbsiness laws in
bdalg bsiness arld and go inb more deail abothe different

pes of bsiness law

Whathe book calls "Bsiness latvand "Bsiness LasV are he
same hing. When itcomes b he rles and lagshatgoern raning

a bsiness, "bsiness lav is a broad erm. The bsiness
entronmentin anycontys contolled byt bsiness lasyhich

are needed b do b siness and keep hings raning  smoohly
Itis erymporantfor stiens in he bsiness managementsteam

© ndersaind he basics of bsiness lavin order o fllygrasp he

ideas and learn more abothe field. This nitill eglain tat
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X For a contactb be =lid, boh partes mstinend
for itb haw legal consegences.

x Contacs are generallynot formed in social or
domesic conek tere partes do notinend for
legal enforcement

x Contacs maybe classified according b heir legal
effect as (i) alid contact (ii) wid contact (iii)
vidable contact (iy nenforceable contact (V)
illegal contact

X The objecte heoryof contact shes hat an
agreementbeten tvpartes eiss if a reasonable
person cold jdge he act and behaiors of he
partes enogh b objectelyconste agreement

X Itprowdes a stoted framewrk hatses othe
conditons and obligatons beeen he partes.

x Effecte contact management enstes hat boh
partes are amre of heir right and obligatons,
creaes claritand redces he poental for dispes.

1.2 MEANING OF BUSINESS

A companyor grop hatdoes indstymercantle, or commercial

wrk is called a bsiness. A bsiness can be setp b make money

Bsiness Lawv



"Bsiness” is a broad erm hatcoers manydifferenttsks, soh as
making hings, adertsing hem, selling hem in blk, selling hem
indiwdally tansportng tem, sbring hem, financing hem,
insting hem, giing adice, and more."8 L.R. Dickson s  aid hat
"bsiness” is anyactiyhat is done mainlyih he goal of

making moneyfor he people tose ineress he actisis being

carried otfor.

"Bsinesses are differentsigs, tich can be showbyhings like
he nmber of employes, he nmber of sales, et.” All bsinesses,
hogh, hae one goal in mind: b make money

Besides making moneybsinesses serg manymporantprposes,
soh as being an imporantpartof sociey prowing goods and
serices, making jobs, improing people's lies, helping he

coaty s economygroyand so on.

Bsiness lawhich is also called commercial or mercanile lawis

he area of lavhhatgoerns he ineractons beten bsinesses,
companies, and people to are ingled in tade. This partof he
lavees he rles for he legal righs, dies, and obl igatons of

people and bsinesses hatdo bsiness.

Bsiness lawas become grymporantin his dayand age becase
bsinesses and corporatons playch a big role in he economyand
becase here are so manyjob openings hat heyhelp he
emplognentsecor grovand bring in moneyBsiness lavis he
setof rles hatpeople msitfolloviaen heyare doing bsiness

Wi ohers. Thatis, people o byand sell hings on he market
followhe rles hatspell otihe limis of tatis accepable

bsiness behaiou
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Sir William Anson defines a contract as “a legally binding

agreementmade beten tv(or) mare persons byich righs are

acqgired byone (or) more o act (or) forbearances on he partof

oher (or) ohers. If wobsere he aboe definitons, /find hata

contact consist of v elemens. 1) An agreementand 2) Is

enforceabilitbylaw

1.4 BUSINESS ENVIRONMENT

The bsiness wrld is made p of all he hings hataffecthow
bsiness is done. These kinds of hings can be ptind wgrops:
inernal and e&rnal. Things hata bsiness can contol are called
"inernal facors."

On he oher hand, egrnal forces are hings hatno bsiness can
change or tike contol of. Boh inernal and e&rnal forces are
changeable, tch means heychange oer time. Lasy rles, and
policies hataffecthowssiness is done are also eamples of
ekrnal facbrs. The characerisics of he bsiness arld in tich

bsinesses ark are showeryclearly in Figee 1.2.

1.5 SIGNIFICANCE OF BUSINESS LAW

Bsiness lavis he partof he lavihatencotages he organied
handling of bsiness maers, makes iteasier b reglae commercial

actites in line i esablished legal pracices, and helps people

sete disagreemens wiotiolence. This is he partof he law

syem hatis mostimporaintfor making he coatyrich. Italso

list he rles and behatots hatmsibe folloed so hatbsiness
relatonships can wrk @l beeen he goernment bsinesses,

and he phblic, as @l as beeen bsi nesses. Bsiness lavalso

helps creaté he conditons for fair and responsible bsiness

Bsiness Lagv
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ineractons beken companies and for proecing arkers' righs.

To be good atbsiness laygalso need b know lotabota lot

of differentpes of lanBecase of changes in he bsiness orld,

bsiness lavhas become more imporéint Becase he bsiness

wrld is alay changing, its imporantb hae good lasv

1.6 CLASSIFICATION OF CONTRACT

classifies contacs inb segral pes based on heir nate and
characerisics. Here are some common classificatons:

1. Valid Contract: A glid contactis one hatsatsfies all he
essental elemens regired for it formaton, soh as offer,
accepance, consideraton, inenton b creae legal relatons,
compeencyof partes, free consent and legaliyof object
and consideraton.

2. Void Contract: A wid contactis one hatlacks one or more
of he essental elemens requred for it formaton. Sch
contacs are notenforceable bylafrom he beginning.

3. Voidable Contract: A widable contactis &lid atl one
parychooses b enforce it rightdo rescind or cancel he
contact de © some defect sth as coercion, ode
inflence, frad, misrepresenaton, or mistke.

4. Unilateral Contract: In a nilaeral contact one part/
makes a promise or nderékes an obligaton in eghange for
he performance of a specific actbyhe oher pary The
contactis formed ten he actis performed.

5. Bilateral Contract: In a bilaeral contact boh partes
eghange promises, and each promise is considered as
consideraton for he oher. Itcreaes mal obligaions
beten he partes.
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6. Express Contract An egress contactis one in tich he
erms are eglicityagreed pon byhe partes, eiher orally
or in ving.

7. Implied Contract: An implied contactis one in tich he
erms are noteglicitysted byhe paries btare inferred
from heir condct actons, or circosances.

8. Executed Contract An egced contactis one in tich
boh partes hae flfilled heir obligatons oder he
contact

9. Executory Contract: An egctirycontactis one in faich
one or boh partes hae gto flfil beir obligatons.

10.Unenforceable Contract An nenforceable contactis one
hat is ®lid bticannot be enforced de © some legal
echnicaliy sth as he absence of a vikn agreement
reqired bylaw

These classificatons help in odersanding he nate, ®lidiyand
enforceabilitof contact nder he ContactAct 1872.

1.7 ESSENTIAL ELEMENTS OF A VALID
CONTRACT

The follomg are he essental elemens of a alid contact

i) Offer and Acceptance: In order b creae a &lid contact here
must be a “lawful offer” by one party and “lawful acceptance” of

he same byhe oher pary

i) Intension to create legal relationship: There mst be an
inension among he partes b creae a legal relatonship. In case of
social (or) domesic agreemens, he sal presmpton is hathe

partes do notinend b creae legal relatonship. Btin commercial
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(or) in bsiness agreementhe sal presmpion is hathe partes

inend b creae legal relatonship nless oherige agreed pon.

Case law:

Balfour vs Balfour

Mr. Balfouwas emplogd in Celon. Mrs. Balfouowmg b ill

health had to stay in England and couldn’t accompany him to
Ceylon. Mr. Balfour promised to send 30£ per month while he was
abroad. BtMr. Balfoufails b payhatamont So, Mrs. Balfou

filed a sitagainsther hsband for recoering he said amont The

cott held hatites a mere domesic agreementand hat he

promise made byhe hsband in his case & notinended b be a

legal obligaton.

Other leading cases on this point are week’s vs Tybald and Rose
and Frank company Compbn brohers.

iii) Lawful consideration: An agreementmstbe sppored by
laflaconsideraton. Consideraton means somehing in retn. The
consideraton mstbe lafla

E.g.: ‘A’ promises to obtain employment in public service for ‘B’
and ‘B’ promises to pay Rs 50,000/- to ‘A’. The agreement is not

enforceable as he consideraton for itis nlafia

Iv) Capacity of Parties:

The Partes to ener inb an agreement shold be legally
compeentd do so. A Person is said b be legallycompeentd
contactif has atined he age of majoriyis of sond mind and is
notdisqgalified from contactng byanylawAn agreementmade

by party’s incompetent to contract, then no valid contract comes into

eisence becase hose agreemens are notenforceable bytaw
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E.g.: Agreemens made Wi minors (or) nsond mind persons are

notalid contacs.

V) Free Consent:The consentof he partes b he agreementmst

be free and genine.

A Consentis said b be free ten itis notcased byco -recoin,
nde inflence, frad,

misrepresentton (or) mistke. If he consentof he partes is not
free, hen no alid contactcomes inb eisence.

E . gA’ who édwns two cars, one Maruthi and the other Indica,
offers to sell ‘B’ one car, ‘A’ intending it to be the Maruthi, ‘B’
acceps he offer hinking hatites he Indica, here is no free

consentand hence no contact

vi) Lawful Object: The objectof an agreementmstbe lafla It
mstnotbe illegal (or) immoral (or) opposed b phblic policyand
mstnotbe forbidden bylaw

E.g.: Anyagreementenered beten partes for doing a crime (or)
commitng an offence is nenforceable becase here is no lafls

object

vii) Certainty of Meaning: The erms and conditons of an
agreementmstbe préised and certin. Theymstnotbe indefinie

(or) ncertin. If heyare so he agreementis notenforceable.

E.g.: ‘A’ agrees to sell ‘B’ 100 tons of oil. There is nothing whatever
o shovinatkind of oil & inended. So, he agreementis not

enforceable.
viii) Possibility Of Performance:

The agreementmstbe capable of being performed. A promise o

do an impossible hing cannotbe enforced.
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E.g.: Mr. “A’ agrees with ‘B’ to discover treasure by magic. Such
agreementis not

enforceable.

ixX) Not Declared to be void (or) illegal: The agreementhogh
satsfing all he abow conditons for a alid contactmstnothae

been egresslydeclared wid byanytawn force in he conty

E.g.: Agreementin restaintof marriage, agreementin restaintof
tade et.

X) Legal Formalities:

An oral agreementis a perfectyalid contactegeptin hose cases

tere viing, registaton et. is reqired bysome proisions. In

India witng is reqired in cases of sale, morgage, lease,
memorandm of associaton, aricles of associaton of a ¢ ompany
et. in some cases a contacthas o be aesed, regisered and
samped. Thsy faere here is a sttiryeqirementhata contact

shold be made in wvitng and regisered, heyregire bylegal
formalites shold be flfilled 1. All he elem ens mentoned
abow mstbe presentin order b make a ®lid contact If anyone

of hem is absent he agreementdoes notbecome a contact So, all

agreemens are notcontacs btall contacs are agreemens.

1.8SUMMARY

Itis erymporantfor stiens in he bsiness managementsteam

© ndersaind he basics of bsiness lavn order o fllygrasp he

ideas and learn more abothe field. This Unitis all aboteglaining

tat "bsiness” means, hat "bsiness latv coe rs, and how
imporantitis in ddalg economy Italso alks abothe different

pes of lasvhathae shaped bsiness lawer tme.
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A companyor grop hatdoes indstymercantle, or commercial

wk is called a bsiness. A bsiness can be setp b make money

or itcan be setp © help a social or charitible case otmaking
moneyA bsiness can also be he actons of a pers  on or a grop of
people 0o sell hings and proude serices ik he goal of making

money

Bsiness lavis he partof he lavihatencotages he organied
handling of bsiness maers, makes iteasier b reglae commercial
actites in line ik estblished legal pracices, and helps people
sete disagreemens wiotiolence. This is he partof he law
syem hatis mostimporantfor making he coatyrich. Italso

list he rles and behaiots hatmstbe folloed so hatbsiness
relatonships can ark @l beken he goernment bsinesses,

and he phlic, as @l as begen bsi nesses. Bsiness lavalso
helps creae he conditons for fair and responsible bsiness
ineractons beken companies and for proecing arkers' righs.

To be good atbsiness laygualso need b know lotabota lot

of differentpes of law

Bsiness lawomes from a lotof differentplaces. Rles, lasy coct
cases, csbms, teates, and goernmentpolicies are some of he

major sotces.

1.9 KEY WORDS

Here are he keyoing regarding he definiton and classificaton of
contacs, as @l as he essental elemens of a alid contact
Definition and Classification of Contract:
x Contract: A contactis a legallypinding agreementbegen
o or more partes hat creaes mal right and

obligatons.
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x Classification:

x Contacs can be classified based on griosi facors
sch as heir formaton, enforceabiliy mode of
creaton, and performance stbt

x Common classificaions inclde wlid, wid,
vidable, nilaeral, bilaeral, egress, implied,
erced, and egctirycontacs.

Essential Elements of a Valid Contract:
1. Offer and Acceptance:

x Offer: An egression of lingness b ener inb a
contacton specific erms.

x Accepance: Unconditonal agreementd he erms
of he offer.

2. Intention to Create Legal Relations:

x Partes mstinend heir agreementd be legally

binding.
3. Consideration:

x Somehing of ®le eghanged beten partes as
partof he contact

x Consideraton mstbe laflaand mayconsistof a
promise, act forbearance, or anyoher benefit

4. Free Consent:

x Consentmstbe gien wloarilyand otany
coercion, ode inflence, frad, misrepresenaton,
or mistke.

5. Capacity of Patrties:

x Partes mstbe legallycapable of enering inb a
contact

x Capaciymaybe affeced byfacobrs sch as age,

menal capaciyand legal compeency
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6. Lawful Object and Consideration:

x The objectand consideraton of he contactmstbe
lafliand notagainstphlic policyor prohibied by
law

7. Certainty and Possibility of Performance:

x Terms of he contactmstbe stficientydefinie
and capable of being performed.

x Performance msitbe legallyand phyicallyossible.

8. Legal Formalities (if any):

x Some contact mayeqire compliance W cerain

legal formalites, soh as witng, registaton, or

Wessing

1.10 ANSWERS TO CHECK YOUR
PROGRESS

1. What do you understand by the term “Business”? Elaborate.
2. What is he significance of bsiness lawin goerning he
factoning of he bsiness enerprises and companies in he
socie

3. Eglain otihe different sotces of bsiness lawand heir
significance in he grotvof bsiness law

4. Briefly explain the meaning of the term “corporate restructuring”.
5. Whatis a contact and howloes he ContactAct 1872, define
i?

6. Proide a detiled classificaton of contact according b he
ContactAct 1872. Eglain each pe h eamples.

7. Whatare he essental elemens of a ®lid contactaccording b
he ContactAct 1872? Discss each elementin deil.

8. Eglain he conceptof offer and acceptnce in contactlanHow

do heycontib&i b he formaton of a alid contac®
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9. Discss he significance of consideraton in a contact Whyis it
considered an essental elemen®

10. Whatis meantbyhe inenton b create legal relatons in a
contac? Howloes itaffecthe enforceabilifof a contac?

11 Define free consentin he conetof contactlanwDiscss he
differentpes of itatng facors hatcan affecthe consentof he
partes.

12. Eglain he legaliyof objectand consideraton in a contact
Whyis itimporantfor he objectand consideraton o be lafi®

13. Differeniat beten wid, widable, and ®lid contacs.
Proide eamples of each.

14. Discss he difference beten an egress contactand an

implied contact Proide eamples b illstat each pe.

Bsiness Lagv
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UNIT 2 QUASI CONTRACT 1 VARIOUS
FORMS,

Structure

2.0 Intodaton

2.1 Objecte:

2.2 Definitons of Qasi -Contacs

2.3 Tpges of Qasi -contacs

2.4 Principles of Qasi -Contact

2.5 Difference Beten Qasi -Contacs and Contacs
2.6 Adanages and Disadanages of  Qasi -Contacs
2.7 Righs of he Finder of Goods

2.10 Smmary

2.9 Keyords

2.9 Ansers b Check YouProgress

2.0 INTRODUCTION

Qasi Contactlasvhag been deried from he Lain stement
“Nemo debet locupletari ex aliena jactura” which proclaims that no
human being should gain an unjust benefit from another’s loss. It

@8 one of he main principles of Roman law

The word ‘Quasi’ means having some resemblance to but not all.
SimilarlyQasi Contactmeans lasvhatare like reglar contact
laetnotqie so. A reglar contactshold hae some essental

componens © be considered ®lid. Itincldes offers, ac cepance,
consideraton, W or more partes o are legallyand menally

capable et.
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Whereas Qasi -contactdefiniton is based more on he principles
of natal lawsch as moral conscience, jsice, honesy du

bards anoher hman being et.

The main difference beten Contactand Qasi Contactis hatin
he case of he laer, here is no eghange of offer, accepaince, or
consideraton beeen @ or more partes. Hoeer, itis stll
legallyenforceable.

For eample, if a package belonging b A is deliered b M, hen M
is legallyobligaed o retn ito A. If M ses p he conens of he
packaging for himself, hen A has he righto sethim. In hatcase,

he cortcan order M b reimbtse A ader Qasi -ContactLaw .

2.1 OBJECTIVE:

X The primaryprpose of gasi contacs in Secion 71,

Bsiness Lagv
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2.4 PRINCIPLES OF QUASI-CONTRACT

The principles of gasi -contact rewle arond fairness, restton,
preenton of njst enrichment and promotng eqiyin contacl
relatonships. These principles gide he impositon and enforcementof
qasi -contactl obligatons in sititons ota contactbeten he
partes.

Here are he keyprinciples of qasi  -contacs:

1. Fairness and Equity

Qasi -contacs are fonded on he principle of fairness and eqiy They
aim b preentone paryfrom njstybenefitng athe egense of
anoher. When one parfreceiws a benefitor adentge from anoher, it
old be ofair for hem o retin hatb enefitilotcompensatng he
oher paryQasi  -contacs enste hatparies are teaed fairlyand hat

no partis njstyenriched.

2. Restitution

The principle of resiton is cental b qasi -contacs. It entils
(ingles/reqires) resbring he aggrieed partb heir original posiion

before he benefitag conferred. The partio receigd he benefitmst

make restton or proide compen safon o he partino conferred he
benefit This principle seeks b resbre he balance and recifyanyajst
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2.6 ADVANTAGES AND DISADVANTAGES
OF QUASI CONTRACTS

Adanages of sing a qasi -contactinclde he facthathese legal
instmens are picallybased on he njstenrichmentprinciple.

This preens one paryfrom gaining an ode adenage oer
anoher. They itis a safegard for innocenticims of vongfliacs
and a legal alernate b compensaton for damages, ensting hat
he one o proides serices or goods ges compensaed for he
same. In order b complyilt gasi contacs, all partes inaled

are obliged b followem, as heyare ¢ reaed bycottorder.

There are also some drabacks or limiatons. Those to receied
benefis negligentynnecessarilyand byniscontill notbe held

liable. Alhogh a person can be liable nder a gasi contact he
cannotbe charged more han he amonthe has receied nder he
contact Thsy here is no proision awilable for he recoeryof

more amonthan hathich has been receied byhe plainiff —if

he plainiff obains onlypart of he serices/goods hat he
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2.8 SUMMARY

gasi -contact encompass a arietof forms and sitions ere

legal obligatons resembling hose of a contactare imposed by
cots b preent ojst enrichment These qasi -contactil
obligatons arise in circmsances faere no formal agreementeis 13
beten he partes, btione paryhas receied a benefitathe

egense of anoher.

The wriosi forms of qasi  -contact inclde implied -in-law
contacs, necessaries spplied b incapacitied persons, pagnentby
mistke, officiosl inermeddling, and shtryqasi -contacs.
Each form addresses differentscenarios tere he principles o f
fairness and eqitdicte hatone partshold notojstyoenefit

athe egense of anoher.

Qantn merit and restton are cental conceps in qgasi -
contactlayjemphasiing he principle hata person shold receig
reasonable compensaton for goods or serices proided, and hat
njstenrichmentshold be remedied byesbring he sl qga.
Oprall, gasi  -contacs sere an imporantrole in filling gaps in he
lavand promotng fairness and eqigin contactl relatonships,

ensting hatpartes are notnjstyenriched athe egense of

ohers, een in he absence of a formal agreement

2.9 KEY WORDS

1. Definition of Quasi-Contract:
x A gasi -contactis a legal ficton sed bycots ©
impose obligatons resembling hose creaed by
contacs, een ten no acél contact eiss

beten he partes.
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2. Implied-in-Law Contracts:

X

X

Also knowas contacs implied bytaw

Arise b preentnjstenrichmentiaen one pary
receiws a benefitathe egense of anoher.
Obligatons are imposed byhe cottirrespecte of

he partes' inenions

3. Quantum Meruit:

X

X

Latn erm meaning "as moh as desergd."

Refers b he principle hata person shold receig
reasonable compensaton for serices or goods
prowded b anoher.

Used in qasi -contact b deermine he amoant

owd for he benefitreceivd.

4. Restitution:

X

The actof resbring or retning somehing b i
rightLiomer.

In gasi -contacs, restton is he primaryremedy
soghtb preentajstenrichment

Focses on resbring he sasi qa byregiring he
paryajstyenriched b gie back tat hey

receivd.

5. Necessaries Supplied to Incapacitated Persons:

X

X

A form of gasi -contactarising ten one pary
spplies necessaries (essental goods or serices) b
an incapacited person.

The spplier can recoer he reasonable gle of he

necessaries prouwded, een iota formal contact

6. Payment by Mistake:

X

Occts en a person pay moneyader a misaken

belief of factor law
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x If e paynentrests in njstenrichment he pagr
may seek restton trogh qasi -contactil
remedies.

7. Officious Intermeddling:

x Refers o siatons fere someone wvloarily
proudes goods or serices b anoher otheir
regestor consent

x If he recipientacceps and benefis from he goods
or serices, gasi -contacal obligatons mayarise
b preentajstenrichment

8. Statutory Quasi-Contracts:

x Some jdsdictons hag sttiryproisions hat
creat qasi -contacal obligaions in specific
circonsénces, soh as he pagnent of wages,

benefis, or egenses.

210 ANSWERS TO CHECK YOUR
PROGRESS

1. Whatis a qasi -contact and howdoes itdiffer from a
pical contac?

2. Discss he conceptof implied -in-laveontacs hin he
framewrk of gasi  -contacs. Howlo heyarise, and tat
are heir keycharaceristcs?

3. Eglain he principle of njstenrichmentand is role in
gasi -contact. Howdoes itrelag b sitifons fere one
parybenefis athe egense of anoher ota formal
agreemen?

4. Prowde eamples of siatons were qgasi -contacs may
arise in eergiaylife. Howlo hese eamples illstae he

need for gasi -contacal remedies?
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. Whatare he different forms or pes of qasi -contacs
recognied nder he laProide a detiled eglanaton of

each form i eamples.

. Discss he conceptof gantn meritand is significance

in gasi -contactl relatonships. Hows gantn merit

sed b deermine he appropriae remedyin cases of njst
enrichmen®

. Howo cots deermine he eksence of a gasi -contactl
relatonship? Whatfacbrs do heyconsider ten assessing
teher ojstenrichmenthas occrred?

. Eglain he doctine of restton and is connecton b

gasi -contact. Whatis he primaryprpose of restton,

and howloes itdiffer from compensaton or damages?

. Discss he limiaitons or constains on he applicaton of
qasi -contactll remedies. Are here anycircmsances
here qasi  -contact maynotbe enforced byhe cots?

.In hatay do qgasi -contact serg b promot fairness
and eqiyin contactl relatonships? Howdo heyfill

gaps in he lawhere egress contact are absent or
nenforceable?

Bsiness Lagv - 33



UNIT 3 CONTINGENT CONTRACT,
Structure

3.0 Intodaton

3.1 Objecte:

3.2 ContngentContactMeaning

3.3 Essentals of ConingentContacs

3.4 Enforcementof ConingentContact (RLles)
3.5 Performance of he Contacs

3.6 Smmary

3.7 Keyords

3.8 Ansers b Check YouProgress

3.0 INTRODUCTION

An absolei contactis one faere he promisor performs he contact
iotanygonditon. Coningentcontacs, on he oher hand, are he
ones kere be promisor performs his obligaton onlyen cerain

conditons are met

If gdook athe contacs of instance , indemnitor garante, hey
haw one hing in common  —heycreae an obligaton on he promisor
if an esntinich is collaeral b he contactdoes or does nothappen.

For eample, in a life instance contact he inster pay a cerin
amontif he insted dies nder certin conditons. The inster is not
called inb acton il he eentof he deah of he insted happens.

This is a contngentcontact

Under Secton 31 of he Indian Contact Act 1872, coningent
contracts are defined as follows: “If two or more parties enter into a
contactd do or notdo somehing, if an eenttich is collaeral b

the contract does or does not happen, then it is a contingent contract.”
Eample: Peer is a prige inster and eners inb a contactilr John

for fire insurance of John’s house. According to the terms, Peter agrees
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o paylohn an amontof Rs 5 lakh if his hose is btntagainstan

annal premim of Rs 5,000. This is a contngentcontact

Here, he brning of he hose is neiher a performance promised as a
part of the contract nor a consideration. Peter’s liabiliy arises only

aen he collagral eentoccrs.

3.1 OBJECTIVE:

X A coningentcontactineles erms hatare enforceable
bytawnlyinen specific, fte eens occu

x If he eentdoesn't happen, he contact maynot be
enforceable. Unlike sandard contacs.

x ftich are atimatcallyenforceable once signed, a
coningent contact becomes wlid only if certin
conditons are met

X A coningencycontact is an agreement beten a
stientand eacher tich sties behatoral or academic
goals for he stientand reinforcers or reards hathe
stlent Wl receig coningent pon achieement of
hese goals.

X The objecte of he ContactActis b enste hathe
right and obligatons arising otiof a contact are
honored.

X Legal remedies are made awmilable © hose to are
affeced. According b Indian ContactAct 1872 Secton
1, his Actmaybe called he Indian ContactAct 1872.
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3.2 CONTINGENT CONTRACT MEANING

In a coningent contact he performance of he promisor is
dependenton te flfillmentof certin conditons. These contacs
creat an obligaton on he promisor onlyf he conditons collaeral

b he contactare met

3.3 ESSENTIALS OF CONTINGENT
CONTRACTS

1] Depends on happening or nothappening of a certain event
The contactis coningenton he happening or he non  -happening
of a certiin eent These  said eens can be precedentor  shseqgent
his Wl notmaer. Sayfor eample Peer promises b paylohn Rs

5,000 if he Rajdhani Egress reaches Delhi on tme. This is a

contngenteent

2] The event is collateral to the contract

Itis imporanthathe eentis nota partof he contact Itcannot

be he performance promised or a consideraton for a promise.

Peer eners inb a contactik John and promises b delier 5
eleision ses © him. John promises b payhim Rs 75,000 pon
delivery. This is NOT a contingent contract since John’s obligation

depends on he eenthich is a partof he contact(deliv enof TV
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Peer promises b payJohn Rs 50,000 if he can marryllia, he
pretest girl in he neighbothood. This is a contngent contact
UnfortiaelyJlia dies in a car accident Since he happening of he

egntis no longer possible, he contactis wid.
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impossible. (A diwgrce is stll possible , hogh he happening of he
egntis considered impossible.)
Rule 471 Contracts Contingent on an Event happening within a

Specific Time
There can be a coningentcontactierein a parfpromises b do or

notdo somehing if a fte ncertin eenthappens in a fizd
tme. Sch a contactis wid if he eentdoes nothappen and he tne.
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he figd tme. Also, if he ship sinks or is btnf he contactis
enforced bylawince he retn is notpossible.

Rule 671 Contracts Contingent on an Impossible Event

If a contngentcontactis based on he happening or non  -happening
of an impossible eent hen sch a contactis wid. This is regardless

of he factif he partes b he contactare aave of he impossibiliy

or not This rle is specified in Secton 36 of he Indian ContactAct
1872.

Peer promises b payJohn Rs 50,000 if he s rises in he egthe
nesmorning. This contactis wid since he happening of he eentis

impossible.

3.5 ESSENTIALS OF VALID CONTRACT

Some of he most imporant pars of a legitmae contact are
consideraton, he abiliyp contact free agreement and he legaliy

of he objectand consideraton. Here's more informaton on hese:

1) Take a look:
One of he most imporant hings for a contacto be legal is
consideraton.18 Consideraton is also needed for simple contacs

b be enforceable, and his is smmed p in he Lain phrase ex -

ndopacb non oritacto, tich means "otof nde pactno ca e
of acton arises.” Its easyb odersand in he idea of "qie and
likeise."

"According b he laya alable consideraton can be eiher a right
inerest profif or benefithatgoes b one partpr some forbearance,

harm, loss, or responsibilithat  he oher parthas o bear."
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iii) A promise b paya debthathas passed it de date does not
need b be broghtp again.

iy If a giftbeten a gier and a donee is recorded and signed by
vikiesses, itcan'tbe aken amyfor lack of &le. Een hogh

care is needed, itdoesn'thae b be enogh. Itdoesn'tmaer if he
hoghtis adeqae or stficient Some people s ayhatpepper corn
is enogh © byan elephant

The hoghtis b mog from tom is he geston hatneeds b be
anseved in order for he contactb be ®lid. I1thas b mow amy
from he promisee. English lasay hatsomeone o is nota pary

© a deal cannotse. Thatis, he promise.
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Besides he ones lised abow, Indian lawallosv tv more

egeptons:

c) A person tose name &g regisered as a benamidar can enforce

een hogh he is nota partb he contact

d) In familyplans like payng for a eman's dding or moing
coss, he people o benefitfrom he agreementcan fighteen if

heyare notpartes b it

Consideraton and Terminaton of he Contact

When a contactis broken, he conceptof respectdoes notapply
The agreemens hatboh partes make b each oher are hatform
consideraton. Afer hat if boh sides agree notb ptse he

contact hatbo is considered consideraton.

here in India. In English lawhogh, its notte. Up otl 1947,
England's laveed he conceptof consideraton notonlyhen a
contactas made btalso en itas broken. Itas sted hata
debor "cold acceptantring in satsfacton.”

of his debtegepta smaller amontof money 26. A canaryor
pepper corn can be acceped as fll pagynentfor a debt btpart
paynentfor a debtcannotbe acceped as fll pagnentfor a debt

Here are he tmes ten Pinnel's case is differentfrom he nor m:27
“a”) Under the plan of composition, if the debtor agrees to pay some
of he debt he debtis forgien Wkotsing he English law

principle of consideraton.

b) If a hird partpay a partof he amoathatis less han tatis
oed byhe debbr, he debbr is released Wiotsing he English

lawonceptof consideraton.
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In Pinnel's case, he rle ag hrowotbyhe conceptof esbppel

or qasi -esbppel.28

Itis possible for boh partes b agree on a setement hich is called
"an accord and saisfacton” in Indian a9 English lawles

someone gig p a horse in eghange for paynentof a debt btit

on'taccepthe delieryin he fte b payoff h e debt Its also

notokayb payoff partof gudebt joyand happiness.

2) The Power to Sign:

In be legal wrld, here are some people to can'tfllyor partally

keep a promise or make someone else keep a promise b hem. In

bsiness relatonships, he lavof he place Wl apply(lexloci
contacs), btin case in he lawf land legit, ich means he

lawf he place tere he land is locaed.

There are twvreasons a parymightnotbe able b sign a contact
becase of heir saior becase heyare menallyflaed. The first
uld happen becase itis politcallyegedient tile e second

is reqired o proecthe crippled person's best ineress.

There are twmain pes of inabilitfor a pary

stbl  -based one hatcomes p becase of he followg reasons:
a) Their politcal or ciu st soh as if heyare he leader of a
foreign sae, an ambassador or engyan enemyof he contya

prisoner, or bankrpt
b) The person signing he contacts job ite, soh as "barriser."

c) Getng Registered
d) getng married
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The oher one is cased byhe person’'s menal illness (sondness of

mind) if anyof he followg happen:

a) Children

b) Cragpeople

c) Daces

d) People o are drok

The InfantRelief Actdefines a "infant as a person goger han 21

gars old.

English laway hatangne gnger han 18 is a child nder he

FamilyReforms Actof 1969, and Indian laway he same hing.

He is nota major. The Common Lawef England &8 changed by

he babyRelief Actof 1874. This laves a babysign a contactfor

he hings below

a) To meetneeds

b) Serice plans hatare good for angne

c) Contacs hatgie him righs and dies hatill keep happening,
like a stke in properthathe has b keep oless he backs oteiher
tile he is stll a child or ¥in an accepable amontof ime afer
he tns 18.

d) A single actor a deal b payfor hings oher han necessites ag
nll and wid nless he confirmed hem ikin a reasonable amont

of tme afer becoming an adli

Under English layhe Minor's ContactActof 1987 is he rle hat

goerns relatonships begen children.
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The Indian ContactActof 1872 say hathe person signing he
contactmstbe a major.30 A person becomes a major aen hey

tn 18.31 The secton of he ConactActdoes notsayieher a
contactmade bya child is inglid or can be hrowot

Using English lavas an eample, hese kinds of contact are nll

and wid otl a majoritof he partes agrees b hem. In he case of
Mohori Bibi vDharmadas Ghose32, he PriyCouncil called ot

his veng 1evand said hata contactmade bya chi Id is nll and

vid from he sart Itll notbe possible b sbp or approw it

Indian layroecs he person o gies necessites b a minor, jst

like English lawdoes.33 Wheher a gardian contactis legally
binding on hie minor depends on teher he gardian has he poer

b make a contact There wn'tbe anyesbppel against a child

becase boh sides knowbothe

The th. Indian cots hag more poer han English cots b
make repagnent Indian lamnade itclear hatanygain, een money
earned, cold be sed b paysomeone back. Btithas b be show
hathe child or his este gotsomehing good otof it

34. Maliyof mind: Boh sides b he contactmstagree on

eertring hatis inclded in it This is also knowas "malijof

mind." Becase heydidn'tagree on anfiing, he contactisn't

glid. "A" had tvhomes, hose being "X." and 'Y". '"A" makes a deal
i 'B' b sell X" hose, and 'B' made a deal w1 ‘A’ of "Y' hose.

Becase of his, he contactis nll and wvid becase here is no

agreementon tathe contactis aboti

(3) Free Will:
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People to sign a contactsayheyagree b itfreel$6 if heydidn't
do itbecase of force, ofair inflence, frad, misrepresenaton, or

mistke. These are described below

i) Force: 37 "doing or hreaening b do anyactikhatis illegal
he Indian Penal Code, or nlafiiyholding or hreaening b hold
someone else's propertb heir detimentin order b gethem b
sign an agreement This is hathe English ard "dtess™ means.

legallydescribed as casing or hreagning o case phyical harm

or jail tme in order b gethe oher person b agree o he deal. In
Indian law"coercion” means a lot more han "dress” does in
English lawThe main difference beten coercion and du  ress is

hatdress means crime and coercion means force.

The Indian Penal Code say hatitis illegal, ile he lagr only
say hataticks againstpeople and jail tme are illegal. Boh Indian
and English lawaid hata contactcold notbe enforced if here

ag anykind of presste or blackmail.

i) Unfair Influence:

38 This s also knowas "constote frad.” Itcoers all of
contacs ere one partcan force he oher pargb do wathey
antbecase of heir relatonship athe tme he contactag made.
Its likelyhathis effecteiss in he followg relatonships:

a. Child and parentb. Ward and gardian
c. The tsee and he heir d. Teacher and stientof he spirial
e. The lagr and he clientf. A docbr and his patent

The abow relatonship beten he partes renders he contactnll

and wvid byassming hatone paryhad ofair contol oer he
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oher. The prelosiparthas b showathe agn'tin a posiion of
poer and hathis poer asn'tsed b gethe oher parib agree
0 hathe aned.

iif) Cheating:

39. If a partp a deal does anyof he hings belowitis frad:
making a deal w1 he oher person:

a) The idea hatsomehing is tetaen its not gien bysomeone
o doesn'tbeliew itb be te

b) he deliberat hiding of a factbysomeone o knosvor beliees
it be te

c) a promise made Wiotplanning b keep it

d) anyoher acton likelyb tick

e) anyactor failte o acthathe lawspecificallysay is dishonest
Its notfrad jstbecase one side is qiet Btien someone has

a job o tlk, keeping gietis he same as frad.

400. Misrepresenaion: One partcan agree b sign a contacteen

hogh he oher partlied b hem. These lies or misrepresengions

cold be eibher an indoing case of contactor a case of contact

iself. These claims cold be classified as eihe r innocent
misrepresenaton or inentonal or actonable misrepresenaton,

boh of hich are he same hing and are frad.

The followg are all pars of a misrepresenaton:

a) Notelling someone abota fact

b) This kind of secrecymstbe abota fact notan opinion

¢) This sakementmstnotbe te

d) Itmstbe imporaintenogh b gethe oher person o sign a
contact If one partells anoher partsomehing hatheyknow
isn'tte, Wiotbelieing itb be te, or ikotcaring teher

its ter or false, hatstementis fake. 41. If o ne parg consentis
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gained Whiotheir free consent he contactcan be broken byhe

paryiose consentag notfree becase of frad, presste, or
misrepresentiton. The pary hat as ohappyi he wvidable
contactcold conine he contactor back otof he deal42 , and
be paid losses. In addifon, a contacthates made oder ofair
circonséinces can be hrow otor setaside athe choice of he
parttose consentag gained byforcing he oher parib agree

b it3.

V) Mistake:44 When tvor more people sign a contact heymight
be misaken. This mistke cold be abota rle or a fact Mistke
of factcan happen ten itcomes b e bpic of he contact like

ten itcomes b he presence,

qalitor amont et.; he pe of contact he person o signs it

A mistke in he lawold be abotforeign layeergiaytayou

coatyg laywor he prige right of he people o signed he

contact These mistkes can also be ptinb o her grops:

mal and solo.

If boh sides are wang abota fact he agreementad idem is not
lid, and he contactis notalid. When boh sides of an agreement
are vong abotan imporantfacthatis partof he agreement he
agreementis nll and wid.45 This is called ma | mistke.

A single mistke means hatonlyone side b a contactis veng. In

his case, he contactis sallyotalid. A contactis notonlyll

and wid becase one of he paries @ wng abota fact46 A
contactis notalso nll and wid becase one of he partes as
vong abotanylawn force in India. Bta mistke abota lawot

in force in India has he same effectas a mistike of fact47

Bsiness Lagv - 49



4) The legality of the object and consideration:

Besides he hings lised abow, he aliditof he consideraion and
objecti8 is also necessaryfor a contactb be effecte. The illegal
deals can be ptinb he followg grops:

1) againsthe law —en he deal goes againsthe law

2) Immoral: ten it goes against pblic =les, like ten a
hsband and vie agree b lig bgeher illegallyor ten heysplit

p.

3) Against public policy. his pe of agreementis notalloed
becase itgoes againsthe she's bestineress. Eamples inclde
agreemens hatlead o abse of he legal syem, agreemens hat
sbp tade, agreemens hatsbp marriage, agreemens hat sbp

parentng righs , and so on.

If one of he hings hatan agreementis for or in eghange for is
illegal, hen he agreementis notalid. If he illegal partis not
separaed from he agreement he taole deal Wl notbe alid. The

rle hatcan be sed b tll he difference bete n.

This partof he laws called be "blepencil rle." In soh cases he
legal parthich separaed bydramg ble pencil line from he
nlafla partcan be enforceable.49. If here is no pagnent he

contactis notalid, bthere are some egepions;5 0

a. Anydeal hatsops a person from getng married, egeptfor
minors, is nll and vid.51

b) A deal hatsbps someone from doing bsiness isn'talid, bt
sometmes itis ten goodll is sold or faen he Parhership Act
of 1932 applies.52

c) Egeptfor arbitaton agreemens, anydeal hatsbps a lasit

from happening is nll and vid.53
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d) When its notclear hata deal means or teneer itcold be
clear,54

e) A bet-based agreementis notalid.55

The performance of he contactdepends on an eenthappening or
not happening in he fte. This pe of contactis called a
dependentcontact56 If  Since he eentcan'thappen, he deal is
nll and wid.57

g) A contngent contact can be enforced before it becomes

impossible b do so.

A's promise b payB a cerain amoatof moneyif B ges married

C. C get married b D. Itis notpossible for B and C b getmarried
in his life.

tme of A makes he deal nll and vid.59

h) The promise b do or notdo somehing Wiin a cerain tme frame
is no longer alid.

rightafer he tme ran ot60

i) Anydeal hatdepends on hings hatcan'thappen is nll and
vid.61

3.5 PERFORMANCE OF THE CONTRACTS

According b he contact boh partes eiher keep heir agreemens

or offer b keep hem nil heyare released or notreqired b by
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|. DISCHARGE BY PERFORMANCE
Discharge byperformance tikes place ten he partes o
he contact flfil heir obligatons arising nder he

contactiain e tme and in he manner prescribed.
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retn he car is gien b B athe ime of he formaton of

he contact

The wriosl cases of discharge of a contactbymal
agreementare dealtikiin (Secs  -62):

a) Nowion akes place ten a newcontact is
shsted for an eksing one beten he same
partes, or a contact beken @ partes is
rescinded in consideraton of a newcontact
beeen hird pary

b) Example: - A oes money B nder a contact It

Is agreed beten A,

B and C hatB shall henceforh acceptC as his debor,
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Example: - P holds a propertader a lease. He laer by
he properyHis righs as a lessee merge inb his righs as

an Omer.

lll. DISCHARGE BY IMPOSIBILITY OF
PERFORMANCE

If an agreementconains an nderéking b perform an
impossibiliy It is wid. According © Sec-56,
impossibiliyof performance may fall inb eiber of he

follomg caegories.
1. Impossibiliteising athe tme of agreement he first

paragraphs of Secton 56 lay down that “an agreement to

do an actimpossible in iself if gid.
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tikes some poer nder some ordinance or special Act as
for eample, he Defence of India Act so hat he
performance of he contact becomes impossible, he

contactis discharged.

Example: - D eners inb a contactih P on 1starch
for he spplyof cerain impored goods in he monh of
Sepember of he same war. In Joe byactof Parliament
he import of soh goods is banned. The contact is

discharged.

5. Outbreak of war: -A contactenered inb 1 an alien
enemydting is olafla and herefore impossible of

performance.

Example: - A contacs b tike in cargo for B ata foreign
port. A’s Government afterwards declares war against the
coatyin fich, he portis sited. The contact

becomes wid taen wr is declared.

Impossibility of performance Tnot an excuse: -
Impossibiliyof performance is, as a rle, notan egse
for non-performance.” In the following cases, a contract is

notdischarged on grond of spergning impossibiliy

a. Difficulty of performance:
A contactis notdischarged byhe mere facthatithas

become more difficliof
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performance de b some nconemplatd eens or

delay.

Eamples: - A sold a cerain ganttof Finland tmber ©

B b be spplied beeen Jlyand Sepember. Before any
tmber as spplied, a8 broke otin he monh of Agst

and tansportas disorganizd so hata cold notbring
anymber form Finland. H eld, be difficliin getng he
tmber form Finland did not discharge A from

performance.

b. Commercial impossibility: -

A contactis notdischarged merelybecase egecaton

of higher profis is notrealied, or he necessaryraw
maerial is agilable athigher profis is notrealied, or he
necessaryrawmaerial is awilable ata higher price
becase of he obreak of wr, or here is a sdden

depreciaton of ctrency

Example: - A promised b send certin goods from
Bombayb Anterpin Sepember, before he foods ere

senf ar broke otand here g a sharp increase in
shipping raes, held, he contactas notdischarged.

c. Impossibility due to failure of a third person: -
Where a contactcold notbe performed becase of he
defalibya hird person on hose wrk he promisor

relied, itis notdischarged.
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Eample: - A, atolesaler, enered inb a contactiti B
for he sale of a certin pe of cloh b be prodced byC,

a mantacter of hatcloh. C did notmantacte hat

cloh. Held, A s liable b B for damages. d. Stikes, lock
otand ciil dist rhances. E®gns soh as hese do not
discharge a contactaless he partes hae specifically
agreed in his regard athe tme of formaton of he

contact

Example: - A agreed b spplyo B certiin goods b be
procted from Algeria. The goods cold notbe prodoed
ded rios and ciu distbances in he conyheld, here

g no exee for non  -performance of he contact

e. Failte of one of he objecs. When a contactis enered
inb for seeral objecs, he failce of one of hem does not

discharge he contact

Example: - H & B agreed b letota boatb H FRO
lewg a nagl reieven he occasion of he coronaton

of Edard VII, and b sail rond he fleet Omg o he

king’s illness the naval review was abandoned but the fleet
@ assembled. The boat herefore, cold be sed b sail

rond he fleet Held he contactes notdischarged.

IV. DISCHARGE BY LAPSE OFTIME
The Limiaion Act 1963 lay dowhata contactshold

be performed wiin a specified period, called period of
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limiaton, if itnotperformed, and if no acton is tken by
he promise kin he period of limiaton, he is depried
of his remedyatlanin oher wrds, emaysayhathat

he contactis erminagd.

V. DISCHARGE BY OPERATION OFLAW
A contactmaype discharged independentyof he ishes
of he partes, i.e., byoperaton of lawThis incldes
discharge:

X Bydeah

X Bymerge

X Byinsolency

X Bynaborigd aleraton of he €rms of a nien

agreement
x Byightand liabilites becoming esed in he same

person.

VI. DISCHARGE BY BREACH OFCONTRACT
Breach of contactmeans a breaking of te obligaion
tich a contactimposes; itoccts ten a parto he
contact ot lafls exse does not flfil his

contacal obligaton or byhis ow act makes it
impossible hathe shold perform his obligat ion oder it
Itconfers a rightof acton for damages onhein  -jce part/

Breach of contactmaybe: -

1. Actil breach of contact or
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2. Anicipabryor constate breach of contact

4.3 REMEDIES FOR BREACH OF
CONTRACT

When a contactis broken, he injted part(i.e., he pary
to is notin breach) has one or more of he folloimg

remedies:

1. RESCISSION

When a contactis broken byone paryhe oher maye

b teat he contact as rescinded and refse fcher
performance. In soh a case, he is absoled of all his

obligatons nder he contact

Example: - A promises B b sppl\.0 bags of cementon
a certin dayB agrees b payhe price afer he receiptof
he goods. A does notspplyhe goods. B is discharged
from liabiligpb payprice.

2. DAMAGES
Damages are a monetrycompensaion alloed © he
injced partis he coctfor he loss or injostfered by

him byhe breach of a contact

a) Damage arising naturally ordinary damages: -
When a contacthas been broken, he injced partcan be
recoering from he oher partsoh damages as natally

arose in he sal cotse of hings from he breach.
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Example: - A contacs b sell and delier 50 ginals of
Farm teatb B atRs. 475 per qingél, be price b be paid
athe tme of deliery The price of featrise b Rs 500
per gintl and a refse b sell he feat B claim damages

athe ragé Rs. 23 per qina .

b) Damages i n contemplation
damages;

Damage oher han hose arising from he breach of

contact may be recoered if soh damages may

reasonable be spposed b haw been in he conem platon

of boh he partes as he breach of he contact Sch

damages, knowas special d amages, cannotbe claimed as

a maer of right

Example: - P broghtfrom L some copra cake. He sold it
b B o sold itb various dealers, and teyin tn sold
itb farmers, 1o sed itfor feeding cate. The copra cake

s poisonosl and he cate fed on itdied. Claimed
againstL he damages and coss he had b pay B. Cake
wre b be sed for feeding cate P cold claim

compensaton.

c) Vindictive or exemplary damages:- Damages for he
beach of a contactare gien byayof compensaton for

loss stfered, and notbyayof paishmentfor wang

infliced. Hence, indicte or eemplarglamages hag no

place in he lavwof contactbecase heyare paoite
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(ingling poishmen) bynate. Btincase of breach of
promise b marry and dishonou of acegia bank
rongfllyten he possesses stficient fads o he
creditof he csbmer, he cottmayaard eemplary

damages.

d) Nominal damages:- Where he injted parthas not
in factstfered anyloss byreason of he breach of a
contact he damage recoerable bynhim are nominal, i.e.,
grysmall, for eample rpee. These damages merely

acknolgdge hathe plaintff has case and an.

Example: - A firm consising of fouparhers emplogd
B for a period of tvgars. Afer sixnonhs wparhers
retred, he bsiness being carried on byhe oher tv B
declined b be employd damages as he had stfered no

loss.

e) Damages for loss of reputationDamages for loss of

repaton in case of breach or contactare generallynot

recoerable. An egepton o his rle ekst in he case of
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Specific Performance: In cases fere monetry

compensaton is inadeqae, he coct mayorder he

breaching partpb flfil is obligatons nder he contact

Rescission: Rescission ingles cancelling he contact

and retning he partes o heir pre -contactll positons.

Reformaton: If he contact confins misakes or is
nclear, he cottmayrevie or modifyhe contactd

reflecthe partes' ter inentons.

Restton: This remedyaims © resbre anybenefithat

he breaching parthas receigd as a resliof he contact

The choice of remedy depends on ariosi facors,
inclding he nate of he breach, te pe of contact and
he specific circmstnces of he case. Itis essental for

partes o ndersand heir righs and obligatons nder he

contacto effectely enforce or defend againstclaims of

breach. Additonallyseeking legal adice can help partes
naigae he complees of contactlavand ptse he

mostappropriag remedyin he eentof a breach.
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4.5 KEY WORDS

Discharge of Contract:
Performance: A contactis discharged ten boh partes
flfil beir obligatons according © he erms of he

contact

Agreement: Partes mayagree o discharge a contact

eiher bymal consentor hrogh a nosgton.

Frustration: If aforeseen eens make itimpossible ©
flfil be contacts prpose, itmaybe discharged de o
fretaton.

Breach: When one partfails o flfil it obligatons oder

he contact itcan lead b a discharge tirogh breach.

Operation of Law: Discharge can also occu hrogh

operaton of laysch as bankrptyor illegaliy

46 ANSWERS TO CHECK YOUR
PROGRESS

1. Whatare he differentay in hich a contactcan
be discharged?
2. Eplain he conceptof discharge byperformance

i eamples.
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. Whatis discharge byagreemen® Proude insances
tere partes mightmallyagree © discharge a
contact

. Discss discharge by frstaion and proide
eamples of sietons tere frstaton might
occu

. Howloes breach of contactoccy and hatare he
pes of breaches?

. Eglain he conceptof maerial breach and howvit
differs from minor breach.

. Whatremedies are agilable b he innocentpartin
he eentof a breach of contac?

. Disces he difference beten common law

remedies and eqikble remedies for breach of

contact
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5.1 OBJECTIVE:

Afer sting his lesson, gshold be able b ndersand:
X The meaning of contactof sale
x Describe he meaning of agreementb sale Y Differentae
beken conditons and arrantes
X The tansfer of omership in goods
x Performance of contact of sale Y Enmerate he rles
regarding he tansfer of omership

x Describe he righs of an apaid seller

5.2 CONTRACT OF SALE

5.2.1 Meaning and Definition

According to Section 4 (1), “A contract of sale of goods is a contract
terebyhe seller tansfers or agrees b tansfer he properyin

goods to the buyer for a certain price”. According to Blackstone,
tien one person tansfers he omership of goods b anobher he
consideration of a price, a sale is have to be made. A ‘contract of
sale’ is a wide term and it includes a sale (or absolute sale) and an
agreementd sell (or conditonal sale) [Sec. 4 (2)]. According b
Secton 4 (3), ten he rightof oners hip of goods is tansferred
from he seller b he bgr nder a contact he tansacton is called

a sale; btiaen he tansfer of omership is b be made atsome

fte dag, or is © be made on he flfillmentof some conditon,

he contactis called an ‘agreement to sell’. When the condition in
sch agreementhas been flfilled, or he tansfer of omership of
goods has occtred, he agreementb sell becomes a sale. The
propery(omership) in goods shall notbe tansferred from he

seller b he bu yr otl and nless some condiion is flfilled for he
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completon of he contactof sale. A contactof sale maybe egress
i.e., made in wing or byerds, or maybe implied from he

condatof he partes.

5.3 SUBJECT MATTER OF CONTRACT OF
SALE

Secton 6 sties hatcommodites mstalay be he sbjectmaer

of he contact The goods maybe goods hatare presentyin
eisence or mayoe in he fte. A contactfor he selling of goods

can also be conclded as an ordinarycontactfor he g oods, he
proctementof tich is dependenton a coningencybyhe seller

tich mayor maynotoccu

A contactfor he sale of a bag b be made bya facbryfor eample,

is a legal contact If, wothe consent of he prchaser, a
pariclar prodctis lostor impaired athe tme he contactof sale

is enered inb, he contactshall be deemed © id ab inito. The
Secton is based on he rle hatif boh partes b a contactare in

error Wi respectd a maer of facthich is releant for he

contact he contactshall be nll and wid, as referred b in Secton

7 of he Act

Secton 8 of hatact hoeer, deals i he goods hich hae died

before he sale btafer he agreementb sell, so his secton again
highlight he goods tich, wotanyfaliof he seller or he

bgr, damage or perish. This jsthappens b be an eample of a

contactb sell.
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5.4 ESSENTIALS OF A CONTRACT OF
SALE

To consttr a ®lid contactof sale, he followg essentals mst

be present

1. Valid Contract: A contactof sale is jstlike anyoher contact
made nder Indian ContactAct 1872. Therefore, b consttt a

glid contactof sale itshold satsfyall he essentals of a alid,
contactnamelya alid offer, a ®lid accepaince, free consentof he
paries, a lid and laflaconsideraton, partes mstbe compeent

b contactand laflaobjectet.

2. Two parties: To constt a contactof sale, here mstbe a
tansfer or agreementb tansfer tie propertin goods byhe seller

b he bgr. Itmeans hathere mstbe wpersons, one he seller

and the other the buyer. ‘Buyer’ means a person who buys or agrees
to buy goods [Sec. 2 (1)]. “‘Seller’ means a person who sells or agrees
o sell goods [Sec.2 (13)]. The seller and he bgr mstbe
differentpersons, for a man cannotptchase his owgoods. The
partes mstbe compeentd contact

3. Agreement for the transfer of ownership:To conste a &lid
contactof sale, here shold be immediae tansfer or an agreement
b tansfer he general propertin goods sold or agreed b be sold. It
is essental o tansfer he general propertin he goods from he
seller b he bgr 1h or Wotphyical possession of he goods.

4. Goods The shject -maer of he contactof sale mstbe goods,
he properthich is o be tansferred from he seller b he begr.
According © secton 2(7), goods means eerykind of mosble

properypher han actonable claims and moneyand incldes sb ck
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Consequences of the breact®n breach of an agreementb sell by
he seller, he bgr has onlya personal remedyagainsthe seller.

Btif afer a sale, he seller breaks he contacthe bgr mayse

for delieryof he goods or for damages. In an agreemento sell, if

he bgr  fails b accepthe goods he seller mayse for damages
onlyand notfor he price. In a sale, if he bgr does notpayhe

price, he seller maye him for he price een hogh he goods are

stll in his possession.

5. Insolvency of the buyer In a sale, if he bgr is adjdged an
insolent he seller in he absence of a lien oer he goods is bond

o delier he goods b he Official Receier or Assignee. The seller
Wl, hoeer, be entted b a ratables diidend for he price of he
goods. In an agreementb sell, aen he bgr becomes insolent
before he pay for he goods, he seller maynotpartiti he goods

atl he is paid for.

6. Insolvency of the sellerin a sale, if he seller becomes insolent
before he delieryof goods, he bgr is enited o recoer he

goods from he Official Receier or Assignee as he (bgr) is he
legal omer of he goods. In an agreementb sell, if he bgr has
alreadypai d he price and he seller becomes insolent he bgr

can claim onlya raeables diidend and nothe goods becase

propertin hem is notgtpassed b him.

7. General and particular property: An agreemento sell creaes
a rightin persona (rightagainsta pariclar indiidal) tile a sale
creaes a rightin rem rightagainsthe faole wrld). In case of an
agreemento sell he bgr and seller getremedyagainsteach oher

in case of breach of an agreement Whereas in case of sale, he bgr
get an absol#@ rightof omership and his rightof he begr is
recognigd byhe tole orld.
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8. Right of re-sell: In a sale, he seller cannotresell he goods, een

if he is in possession of he goods afer sale (egeptin cerin case,

as for eample, a sale bya seller in possession afer sale nder Sec.

30, or a sale byan gpaid seller nder Sec. 54). If he does so, he
shiseqentbgr does notacqire ite b he goods. In an agreement

o sell, he seller maysell he goods since owmership is ¥ he

seller.

9. Right of Usageln a sale, he bgr has he rightb se he goods
he by i.e., he becomes he sole omer of goods and can se hem
in anymanner. Btian agreementd sell being onlya contact
beeen he bgr and seller, itdoes notgie he ber he rightd

se he goods tll he omership of good is tansferred b he br.

5.4.2 Formation of a Contract Section 5 lays down the

formalities of the contract of sale as under

a) A contactof sale is made byan offer b byor sell goods for a
price. The contactmayroide for he immediat delieryof goods

or immediae pagnentof he price or boh, or for he deligryor
paynentbyinsallmens, or hathe delieryor pagnen tor boh
shall be posponed.

b) A contactof sale maye made in vitng or byard of mon,

or partyin nitng and partyoyard of moty, or mayoe implied

from he condatof he partes

5.5IMPLIED CONDITION AS TO SALE BY
SAMPLE AS WELL AS A DESCRIPTION

Referring © Secton 15 of he Sale of Goods Act 1930, boh he
sample and he descripion of he goods deliered mst be

compatble i boh he sample and he descripton. There a8 a
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selling of inernatonal, refined rape -oil in Nichb v Gedis [5]. The
spplied oil & he same as he sample, bta mike of oher oil

s also awilable. In his case, itas held hathe endor ag liable

b refud he moneycharged.

Warrantis he additonal stplaton and a vien garantee hatis

collaeral b he main ptpose of he contact The effectof a breach

of a arrangis hathe aggrieed partcannotrepdiae he tole
contacthoesr, can claim for he damages. Unlike in he case of
breach of condiion, in he breach of mrranyhe bgr cannotteat

he goods as repdiaed.

5.6 SUMMARY

In order b become a legal contact an agreementfor he selling of
prodos mst be shjectd certin sages and procedtes. The

partes msterifyhe fairness of he agreementand hen finalise it

prior b enering inb a contactor compleing a con  tact There is
no formal frameark for he drafing of he sales contact tich

can be established in accordance ik he pariclar needs of he
partes.

Hoeer, he keyframeuark for he basic conditons of he contact

for te selling of goods is prowed for in some clases of his
Aricle. The sbsance of a contactfor he selling of goods really

has no legal stote, btihe additon of soh clasi es really

enhances he contact

5.7KEY WORDS

x A contactof sale of goods is a legallybinding agreement
beten a seller and a bgr for he tansfer of omership of

goods in eghange for a price.
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x Itestblishes he €rms and conditons goerning he sale
tansacton, inclding he right and obligatons of boh
partes.

Essentials:

1. Offer and Acceptance There mstbe a definie offer by
one partand an ncondiional acceptnce byhe oher pary
o form a wlid contact

2. Consideration: The contactmstinale a price paid or
promised byhe bgr in eghange for he goods sold byhe
seller.

3. Capacity and Consent Boh partes msthae he legal
capacitp ener inb he contact and heir consentmstbe
freelygien iotanycoercion, frad, or misake.

4. Lawful Object: The objectof he contact(he goods being
sold) mstbe legal, and he contactmstnotinule any
illegal actites.

5. Intention to Create Legal Relations Boh partes mst
inend b creat a legallybinding agreement tich is

presmed in commercial tansactons.

5.8 ANSWERS TO CHECK YOUR
PROGRESS

1. What is a contract of sale of goods?

x A contactof sale of goods is a legal agreement
beten a seller and a bgr for he tansfer of
omership of goods in eghange for a price. It
otines he erms and conditons nder tich he
sale tikes place.

2. What are the essentials of a contract of sale of goods?

x The essentals of a contactof sale of goods inclde:

X Offer and acceptince
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x Consideraton (price)
x Capacitand consentof paries
x Lafliobject
x Inénton o creat legal relatons
3. What is the difference between an offer and an invitation
to treat in the context of a sale of goods?

x An offer is a definie proposal made byone parb
anoher, indicatng a Wlingness b ener inb a
contactader specific erms. An iniaton b teat
on he oher hand, is an iniaton for ohers b make
an offer. For eample, displaing goods for sale in a
sbre mdows generallyconsidered an iniaton o
teat notan offer.

4. What are the different types of contracts of sale of goods?

x Contacs of sale of goods can be classified inb
@riosl pes based on facbrs soh as he partes
ingled (e.g., B2B, B2C), he nate of he goods
(e.g., tingible goods, digial goods), and he mehod
of sale (e.g., cash sale, instlmentsale).

5. What are the implied warranties in a contract of sale of
good®

x Implied wrranies are abmatc garanees hathe
lavassmes © be partof eerysales tansacton,
een if heyare noteglicitystied in he contact
Common implied arrantes inclde he arrantof
merchanabiliy (goods are fit for heir ordin  ary
prpose) and he arrantof finess for a pariclar
prpose (goods are sikble for a specific se).

6. What is the significance of the doctrine of caveat emptor
in contracts of sale of goods?

x Cawat empbr means "let he bgr beare.” It

places he responsibiliton he bgr b eamine he

Bsiness Lagv - 87



goods before prchase and o bear he risk of any
defect or deficiencies hatare discoerable hrogh
reasonable inspecton. Hoeer, his doctine has
been modified byconsmer proecton lasvin many

juisdictons.

. What happens if there is a breach of contract in a sale of

goods transaction?

X

If here is a breach of contact he non -breaching
parymaybe enited b remedies soh as damages,
specific performance (forcing he breaching partb
fifill beir contacal obligatons), or cancellaton

of he contact

. What are some common clauses included in contracts of

sale of goods?

X

Common clases inclde proisions relaed b price,
paynent erms, deliery wrantes, inspecton,
accepance, risk of loss, goerning layjtisdicion,

disp# resolton, and confidentaliy
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UNIT 6: PROVISIONS RELATING TO

CONDITIONS AND WARRANTIES,

PROVISIONS RELATING TO TRANSFER

OF PROPERTY

Structure

6.0 Intodaton

6.1 Objecte

6.2 Definiton

6.3 Conditon

6.4 Warrany

6.5 Kinds of Warrany
6.5.1 Egress Warrantes
6.5.2 Implied Warrantes:

6.6 Difference beten Conditon and Warrany
6.7 TRANSFER OF PROPERTY IN GOODS
6.8 Stnmary
6.9 KeyVords
6.10 Ansers b Check YouProgress

6.0 INTRODUCTION

The contactfor he sale of hings is a nigel pe of contacthatis
sed a lotin bsiness. The Sale of Goods Act1930, hich sed b
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he prodat  Secion 11 b 17 of he Sale of Goods Actenlighens

he proisions relaing b Conditons and Warrantes.

Secton 12 of he Actdrasva demarcaton beten a conditon and
a wrrany The deerminaton of condiion or wrantdepends
pon he inerpretton of he siplaion. The inerpreaton shold

be based on is facton raher han he form of he wrd sed.

6.3 CONDITION

Under he Sale of Goods Actof 1930, a condifon is an imporant
partof he contactand mstbe metin order for he contactd be
carried otiBecase he erms ere broken, he person o &g hrt

can consider he contactd be broken. This means ha tif he seller
doesn'tmeeta condiion, he bgr can back otof he deal or refse

b accepthe goods. If he bgr has alreadypaid, he can gethis
money back and also get sed for breach of contact
Sohan, for eample, ans b by horse from Ra vhatcan go 50
km/h. Ravshoswgla horse and tlls guhatitis a good math

for guWe bine horse for Sohan. Afer some tme, he learns hat

he horse can onlyn 30 km/h. This is a failte of contactbecase

he bgr's need has notbeen me  t The conditons can also be broken

dowinb he folloimg grops:

Kinds of conditions

Expressed Condition

The dictonarymeaning of he erm is defined as a saementin a
legal agreementhatsay somehing mstbe done or eistin he
contact The conditons hich are imperate b he factoning of

he contactand are inseréd inb he contactathe w Il of boh he

partes are said b be egressed conditons.
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Implied Condition

There are seeral implied conditons tich are assmed byhe
partes in differentkinds of contacs of sale. Sayfor eample he
assmpton dting sale bydescripton or sale bysample. Implied

condifons are described in Secion 14 b 17 of he Sale of Goods

Act 1930. Unless oherise agreed, hese implied conditons are
assmed byhe partes as if itis incorporaed in he contactiself.
Let’s study these conditions briefly:

Implied condition as to title
In eerycontactof sale, he basic gtessental implied conditons
on he partof he seller are hat -

1. Firstyhe has he ite o sell he goods.

2. Secondlyin case of an agreementb sell, he Wl hae he

rightb sell he goods athe tme of performing he contact

Consegentyif he seller has no tte b sell he gien goods, he
bgr mayefse or rejecthose goods. He is also entted b recoer

he fll price paid byhim.

In Roland vDiwll (1923) , he partboghta second -hand mobr
car from he former and paid for he same. Afer sixmonhs, he ag
depried of itas he seller had no ite b sell he car. Itag held hat

he aggrieed partis enited b recoer he money

Implied condition as to the description

Moing b  Secton 15 of he Act In he contactof sale, here is an
implied conditon hathe goods shold be in conformititi he
descripton. The bgr has he opton b eiher acceptor rejecthe
goods hich do notconform ik he descripton of he good. Say
for ex mple: Where Ram bgta newar fich he hinks b be new

from “B” and the car is not new. Ram’ can reject the car.
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ws deliered ites fond hatheyare notmade from he same

sole. The bgr &g entted b he refaod of he price and damages.

Implied condition as to Sale by sample as well as a description
Referring b Secton 15 of he Sale of Goods Act 1930, in a sale by
sample as @l as descripton, he goods spplied mst be in
accordance w1 boh he sample as el as he descripton.

In Nichol v. Godis(185) here s a sale of foreign refined rape -

oil. The deliered oil & he same as he sample btitag haing
a mike of oher oil bo. Itas held in his case hathe seller ag

liable b refnd he amontpaid.

6.4 WARRANTY

Warraniis he additonal stplaton and a vien garanee hatis

collaeral b he main prpose of he contact The effectof a breach

of a arrantis hathe aggrieed partcannotrepdiaé he tole
contacthoesr, can claim for he damages. Unlike in he case of
breach of conditon, in he breach of mrranyhe bgr cannotteat

he goods as repdiaed.

6.5 KINDS OF WARRANTY

There are sewral kinds of arrantes hatcan be presentin contact or
tansactons, each sering a differentprpose and proiding &ring leels
of asstance b he partes invled. Here are some common pes of

wrranies:

6.5.1Express Warranties:
Epgress arrantes are specific promises or garanees made byhe seller
b he bgr regarding he qaliy conditon, performance, or

characerisics of he goods being sold. These wrrantes can be
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commuoicaed hrogh ariost means, inclding erbal stemens,
vikn descriptons, adertsemens, or promotonal maerials. Here are
some keypoins abotegress avrranies:

1. Form: Egress arrantes can be eiber vien or erbal. While
vien wrantes are preferred for claritand eidence, erbal
asstances can also constel egress arrantes if heyare
specific and definie.

2. Examples

x A vien saement on he packaging of a prodct
indicatng hatitill lastfor a certin nmber of wars.

x Verbal asstances bya salesperson hata ehicle has low
mileage and has neer been inaled in an accident

x  Aderising maerials claiming hata hosehold appliance
is energy-efficientand ill redce electicitpills.

3. Scope Egress mrrantes can cosr ariosiaspect of he goods,
inclding beir qaliyperformance, drabiliyspecificatons, or
stebilitfor a pariclar prpose.

4. Enforceability: Epress wrrantes are enforceable nder he
erms of he contact If he goods do notmeethe sandards
promised in he wrany be bgr mayhaw legal remedies
amilable, sch as seeking repairs, replacemens, or compensaton
for damages.

5. Integration: In some jtisdictons, he presence of an egress
wrrany may preclde he implicaion of certin implied
wrrantes, especiallyif he egress arrantcoers he same
aspecs as he implied arrantes.

6. Modification or Waiver : Sellers can modifyor are egress
wrrantes, btanysoh modificatons or arers mstbe clear,
conspicas;, and mally agreed pon by boh partes.
Additonally consmer proecton lasvmayimpose restictons
on he modificaton or wier of av rrantes.

7. Legal Requirements In manyusdictons, consmer proecton

lasv reglat egress wranies, reqiring sellers b proide
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accrae and thflinformaton abothe goods and prohibitng

decepte or misleading arrangclaims.

Epress wrrantes prowde begrs i specific asstances abotihe
qalivand performance of he goods heyare ptchasing, enhancing

consmer confidence and faciliaing informed prchasing decisions

6.5.2 Implied Warranties:

Implied wrrantes are atimaic asstances imposed bylavwon

sellers in certin sale tansactons, een if hese wrrantes are not
eglicityghed in he contact Theyroide bgrs ik additonal

proectons begnd hatis egresslypromised. Here are some key

poins abotimplied arrantes:

1. Types:
x Implied Warranty of Merchantability:  This
wrrangasstes hathe goods are reasonablyfitfor
he ordinaryptpose for tich heyare sed. It
implies hathe goods are of agrage qalitand free
from defecs hat wld render hem uofit for
ordinaryse.
x Implied Warranty of Fitness for a Particular
Purpose:This arrantarises faen he seller knosv
or has reason b knowof a pariclar prpose for
tich he goods are regired and he bgr relies on
he seller's skill or jagmentb selectsiible goods.
Itimplies hathe goods are sikble for he speci fic
ptpose inended byhe bgr.
2. Automatic Inclusion: Implied arranies are atbimaically
inclded in contacs of sale of goods, regardless of teher
heyare egresslymentoned in he contact Theyarise by

operaton of law proectbgrs' reasonable egecttons.

Bsiness Lagv - 96



3. Applicability:

x Merchantability:  The implied warany of
merchangbilitapplies b all sales of goods made by
merchans 0o reglarlydeal in he pe of goods
being sold. It does not applyb sales bypriae
indiidals or occasional sellers.

x Fitness for a Particular Purpose: The implied
wrranyof fihess for a pariclar ptpose applies
ten he seller has reason © knowhe bgr's
inended se for he goods , and he bwgr relies on
he seller's egertse or adice in selectng he goods.

4. Scope: Implied wrantes coer wriosl aspecs of he
goods, inclding heir qaliyperformance, deabiliyand
finess for se. Theyproide bgrs it a basic lewl of
proecton againstdefect or deficiencies in he goods.

5. Enforceability: Implied arrantes are enforceable nder
he layand if breached, he bgr mayhaw legal remedies
amilable, soh as seeking repairs, replacemens, or
compensaton for damages.

6. Disclaimer: In some jusdictons, sellers mayaemptd
disclaim or wre implied wrantes trogh specific
contactl proisions. Hower, soh disclaimers mstbe
clear, conspicas, and mallyagreed pon byboh
paries.

Implied wrrantes play craoial role in ensting hatbgrs receie
goods hatmeetminimm sandards of qalitand fihess for se,

contibing b consmer confidence and fair tade pracices.
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6.6 DIFFERENCE BETWEEN CONDITION
AND WARRANTY

Basis For

Comparison

Meaning

Provision

Purpose

Result of Breach of

Contract
Remedies available
to the aggrieved
party

Condition

It is a siplaion
tich forms he ery
basis of he contact

Secton 12(2) of he
Sale of Goods Act
1930

Conditon.

defines

Conditon is basic for
be formlaton of he

contact

The taole contact
may be teaed as

repdiaged.

Repdiaton, as ell
as damages, can be

claimed.

Warranty

Itis additonal
stplaton

complemenary
b bhe main
ptpose of he

contact

Secton 12(3)
of he Sale of
Goods Act
1930  defines
Conditon.

Itis a wen
for
he

garanee
assting
pary

Only damages
can be claimed
in case of a

breach.

Only damages

can be claimed.

6.7 TRANSFER OF PROPERTY IN GOODS

There are 3 sages in he performance of a contactof sale of goods

bya seller iz
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1. Transfer of propertin e goods
2. Transfer of possession of he goods i.e. deligry

3.The passing of he risk

The propertin he goods is said, b be tansferred from he selle ro
he bgr ten he laer acqires he propriearyright oer he
goods and he obligaton s linked hereb. 'Propertin ~ Goods' thich
mean he omership of goods, is differentfrom ' poss ession of

goods' ich means he phyical csbdyor contol of he goods.

The tansfer of propertin e goods from he seller o he bgr is
he essence of a contactof sale. Therefore, he momenthen he
propertin goods passes from he seller b he begr is significant

for folloimg reasons:

a. Ownership -- The momenthe properyin goods passes, he
seller ceases b be heir omer and he bgr acqires he omership.

The by r can egrcise he proprieary  right oer he goods. For
eample, he bgr mayse he seller for non-delieryof he  goods
or taen he seller has resold he goods, et.

b. Risk follows ownership-- The general rle is hatt he risk
folloswhe onmership, irrespecte of eher he delienhas been

made or not If he goods are damaged or destogd, he loss shall
be borne byhe person o as he onmer of he goods athe tme
of damage or destoton. Thsihe risk of loss prima facie is in he

person in aom  the propertis.
c. Action Against Third parties -- When he goods are i n anyay

damaged or destogd byhe acton of hird partes, itis onlyhe
omer of he goods o can ake acton ~ againsthem.
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d. Suit for Price - The seller can sehe bgr for he price, nless
oherige agreed, onlyafer he goods hae become he propertof

he byr.

e. Insolvency of the seller or the buyer In he eentof inso  lency
of eiher he seller or he bgr, he geston eher he goods can

be aken ov er byhe Official Receigr or  Assignee, Wl depend on
eher he propertin goods is Wi he parito has become

insolent

Essentials for Transfer of Property -- The t essentals
requremens for tansfer of propertin he goods are:

1. Goods must be ascertainedWhere here is a contact for he
sale of mascertined goods, no propertin he goods is tansferred
bhebgr nless and oil he goods are  ascergined

2. Intention to PASS Property in Goods must be therdn a sale
of specific or ascertained goods, he propertin hem is tansferred

b he bgr athe tme ten he partes inend itb pass. For he
ptpose of ascertining he i  nénion of he paries regard  shall be
had b he €rms of he contact he condatof he partes and he

circmséinces  of he case.

Unless a differentinenton appears, he rles contined in s ectons
20 © 24 are rles for ascertining he inenton of he partes as b
he tme atw hich he propertin he goods  is b pass b he bgr

are:

I. Specific Goods (Sec 20 to 22)
a) Specific goods in a deliverable state Where here is an

nconditonal contactfor he sale of specific goods in a deligrable
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stie, he propertin he goods passes b he bgr ten he contact
is made, and itis immaerial teher he tme of payne ntof he

price or he tme of delieryof he goods, or boh, is posponed.

b) Specific goods to be put into a deliverable statéWhere here
is a contactfor he sale of specific goods and he seller is boad b

do somehing b he goods for he pu  pose of ptng hem inb a
deligrable sae, he propertdoes notpass otl soh hing is done

and be bgr has notce hereof.

c) Specific goods in a deliverable state, when the selleas to do
anything thereto in order to ascertain price - Where here is a
contactfor t he sale of specific goods in a deligrable ste, bthe
seller is bond b @igh, measte , bstor do some oher actor  hing
W reference o he goods for he prpose of ascert aining he price,
he propery does notpass oil soh actor hing is done and he

bgr has noice hereof.

Il. Unascertained Goods (Sec 23)

Where there is a contactfor he sale of mascertined or f te
goods bydescripton and goods of hat descripton and in a
deligrable st are ncond itonallyappropriaed o he contact
eiber byhe seller ik he assentof he bgr 0 r byhe bgr ik

he assent of he seller, tie propertin he goods herepon passes

o he bgr. Soh assentmaybe egress or implied, and maybe

gien eiher before or a fer he appropriaton is made.

Delieryp carrier - Where, in prsance of he contact h e seller
deliers he goodsd  he bgr or b a carrier or oher bailee (aeher
named byhe bgr or noj for he ptpose of tansmission b he
bgr, and does notresere he rightof disposal, he is deemed ©

haw nconditonallyappropriaed he goods b he contact
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Il 1'l. Goods sent on approval
When goods are delivered to the buyer on approval or “on sale or
return” or other similar terms, the property therein passes to the
bgr —(a) ten he signifies his approal or acceptince o he seller

or does anyoher actadoping he tansacton;(b) if he does not
signifynis approal or accepince b he seller btretins he goods
wiotgiing notce of rejecton, hen, if a tme has been figd for

he retn of he goods, on he egiraton of soh tme, and, if no

tme has been figd, on he egira  ton of a reasonable tme.

RESERVATION OF RIGHT OF DISPOSAL. &

Where there is a contactfor he sale of specific goods o r here
goods are shseqenty  appropriagd b he contact he seller may
byhe €rms of he contactor appropriaton, reserg he rightof
disposal of he goods oil certin conditons are flfill ed. In soh
case, notwihs tanding he delieryof he goods b a bgr or b a
carrier or oher Bailee for he prpose of tansmission b he bgr,

he properyin he goods does notpass b he bgr otl he

conditons imposed byhe seller are fu  Ifilled as follosv

1. Where goods are shipped or deliered b a railagdministaton
for carriage byrailayand byhe bill of lading or railayreceipt

as he case mayoe, he goods are deligrable b he order of he seller

or his agent he seller is prima facie deemed b resere he rightof

disposal.

2. Where te seller of goods drasvon he bgr for he price and
tansmis © he bgr he bill of eghange bgeher 1 he bill of

lading or, as he case maybe, he railayreceipt b secte
accepance or paynentof he bill of eghange, he begr i S bond b

retn he bill of lading or he railayreceiptif he does nothonou
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he bill of eghange; and, if he mngflyretins he bill of lading

or he railayeceipt he propertin hie goods does notpass o him.

PERFORMANCE OF CONTRACT

Performance of a contact of sale means as regards he selle r
delieryof he goods o he bgr, and as regards he bgr,
acceptince of he delieryof he goods and paynentfor hem, in
accordance Wi he erms of he contactof sale.

DELIVERY OF GOODS

Delierymeans vlaoarytansfer of possession of goods from one
person b anoher.

Delieryof goods sold maybe made bydoing anfiing v ich he
paries agree shall be teaed as delieryor hich has effect of

ptng be goods in  he possession of he bgr or ~  his agent

Delivery of goods may be actual, symbolic or constructive.

1. Actl delieryhere he goods are handed oer byhe s ellero
he bgr or his dly ahoried agent

2. Synbolic deliery inere goods are ponderosi or blkyand
incapable of actll  deligngxhanding oer he keyf he hose b

he ber

3. Constate deligryor deligrybyabrnment tere a hird

person o is in  possession of he goods of he seller athe ime of

sale acknoledges b he bgr hat he holds he goods on his behalf.

Rules as to delivery of goods:

1. Mode of delivery: Delieryshold hae he effe ctof ptng he
goods in he possession of he bgr or his dlyatiorizd agent

2. Delivery and payment concurrent conditionsDelig ryof he
goods and paynentof the price mstbe according b he erms of

he contact
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3. Effect of part delivery: A delieryof partof he goods in
progress of he delieryof ~ he fole, has he same effect for he
ptpose of passi ng he propertin soh goods, as a delieryof he

ole.

4. Buyer to apply for delivery: Apartfrom anyegress conta  ct
he seller of he goods is notbond b delier hem atl he bgr

applies for deliery

5. Place of delivery Where he place atiich delieryof he goods
is b tke place is specified in he contact he goods mst be
deligered athatplace dring bsiness hots on a wrking day

6. Time of delivery: Where he seller is bond b send  he goods b
he bgr, btno tme for sending hem is figd, he seller is bond
o send hem wiin a reasonable  tme.

7. Goods in possession of a third partyWhen athe ime  of sale,

he goods arewna  hird paryhere is no delierypyhe seller o
h
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Regarding he tansfer of properyitinales legal formalites and
consideratons b enste he ®lid tansfer of ite and possession.

The doctine of cagatempbr nderscores he bgir's responsibiliy

b inspecthe properyhoroghlybefore prcha se. Additonally
aareness of encmbrances, tximplicatons, and poental dispes

is essental in properttansactons.

In essence, a comprehensie odersanding of hese proisions

empoers indiidals and eniies d engage in contacs and
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conditons or wrrantes, btisch clases are shject®

statryand common ladimiaions

Transfer of Property:

1.

Modes of Transfer: Properfcan be tansferred hrogh
wriosl means, inclding sale, gift eghange, lease, or
beqest

Legal Formalities: Depending on he jrisdicton and he
pe of propery here maybe specific legal formalites
regired for he wlid tansfer of properysch as witng,
registaton, or deliery

Title and Ownership: Transfer of properyinales he
tansfer of boh tte (legal omership) and possession
(phyical contol) from he tansferor b he tansferee.
Doctrine of Caveat Emptor: In properttansactons, he
principle of cagatempor (bgr bemre) applies, placing

he brden on he bgr b inspecthe propertand ascergin

is conditon before prchase.

Encumbrances and LiensBefore tansferring properyits
essental b enste hathere are no encmbrances or liens
affecing he propertp tte, as hese can affecthe alidiy

of he tansfer.

Legal ConsequencesThe tansfer of propertycan hag
griosl legal consegences, inclding &ximplicatons,
liabilitfor mainenance and repairs, and poental dispes

o®r bondaries or easemens.

6.10 ANSWERS TO CHECK YOUR
PROGRESS

1.

What are he keydifferences beten conditons and

arrantes in a contac?
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2. Howdo conditons and wrrantes affecthe performance
and obligatons of partes in a contac®

3. Can guprowde eamples of conditons and wrantes
commonlyfond in contacs?

4. Whatlegal remedies are awilable b a partin case of breach
of a conditon erssibreach of a arranf

5. Howo proisions relatng b conditons and arrantes ary
across differentjrisdictons or legal sgems?

6. In he conexof sale of goods, hatsatiryproectons
eistfor consmers regarding conditons and arranies?

7. What facors deermine teher a &rm in a contactis
considered a conditon or a arran

8. Howdo exlsion clases impact he enforceabiliyof
conditons and arranies in contact?

9. What are he implicatons of a breach of conditon or
arranton he tansfer of properg

10. Can gueglain he doctine of caeat empbr and it
releence b conditons and arrantes in contacs ingling

properttansfer?
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UNIT 7 OWNERSHIP, PROVISIONS
RELATING TO PERFORMANCE OF
CONTRACT OF SALE- RIGHTS AND
DUTIES OF UNPAID SELLER AND BUYER
Structure

7.0 Intodaton

7.1 Objecte:

7.2 Onership,

7.3 Proisions relaing b Performance of Contactof Sale

7.4 Righs and dtes

7.5 Unpaid Seller and Bygr

7.6 Dtes of an Unpaid Seller

7.7 Righs of Unpaid Seller © Retin he Goods

7.8 Smmary
7.9 Keyords
7.10 Ansers b Check YouProgress

7.0 INTRODUCTION

In he realm of commerce, he eghange of goods trogh contacs

of sale forms he cornersbne of contess tansactons wrldige.

Cental b his eghange are he inticae dgamics of omership,
alongside he proisions goerning he performance of st h
contacs. Wihin his framewrk, he roles and responsibilites of

boh he opaid seller and he bgr tike cente sage, delineatng a
landscape of righs and dies croial for a fair and eqihble

tansacfon.

Athe heartof anysale lies he tansfer of omership, a pival
momentiaerein he reins of contol and liabiligpass from seller b
bgr. Yet his tansfer is notmerelya maer of possession; it

entils a @b of legalites and obligatons hatsha pe he relatonship
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beten he partes ingled. Conctrentyhe performance of a
contact of sale hinges pon adherence b specified erms,
encompassing actons soh as deligryaccepaince, and fifilment
of paynentobligatons.

Wihin his inticat apestyof commerce, he apaid seller
emerges as a figee of significance, naigatng he delicae balance
beken assertng righs and faciliaing tansactons. Meanhile,

he ber, esed W egectiions of qaliyyand conform iy

sands poised b egrcise heir enttemens nder he contact

This intodaton ses he sage for a deeper egloraton inb he
realms of owmership, performance proisions, and he inticae
inerplayof righs and dies inherentb boh he opaid seller and

he bgr in he conetof a contactof sale. Throgh a nanced
ndersanding of hese conceps, sakeholders can naigaé he
compledes of commercial tansactons Wi clariy and

confidence.

/7.1 OBJECTIVE:

X He can make he goods deligred in insalmens ten so
agreed byhe begr.

X He can hae he possession of he goods oil he bgr
hasn'tpaid for he goods.

X He can sbp he deligryof goods and resme possession of
he goods nless and ntl he pagnentis done for he goods.

x Itis he firstand foremostrightof an apaid seller against

he begr.
x Itis sed teneer he seller has deliered all his goods b
he begr, and he bgr refses b payhe amont , hen he
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can make se of his rightand file a case againsthe bgr by

sing for he price.

7.2 OWNERSHIP,

Under he Sales of Goods Act 1930, onership of goods is a croial
aspectof anysale tansacion. Here's a breakdowof omership as
goerned byhis act
1. Transfer of Ownership: Secton 18 of he Sales of Goods
Act 1930, deals ¥ he tansfer of omership. Itsaes hat
nless oherise agreed, he properyin he goods sold
passes b he bgr athe tme he partes inend itb pass.
The inenton of he partes is deermin  ed byhe erms of he
contact he condotof he partes, and he circonsances of
he case.
2. Specific Rules for Transfer of Ownership:

x Sale of Specific Goodslf he contactis for he sale
of specific or ascertined goods, he propertpasses
b he bgr aen he partes inend itb pass. This
is picallyathe tme of he contact oless he
paries agree oherise.

x Sale of Goods by Descriptionif he contactis for
he sale of mascertined goods bydescripton, he
properypasses © he bgr ten he goods are
nconditonallyappropriaed b he contactbyhe
seller, ik he bgr's assent egress or implied.

3. Reservation of Title: The seller mayreserg he rightof
onmership of he goods nil cerain conditons are flfilled,
sch as fl paynentof he prchase price. This is commonly
knowas a "reenton of tte" clase and is recognigd nder
he Sales of Goods Act 1930.
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4. Risk and Ownership: The tansfer of omership maynot

necessarilycoincide i he tansfer of risk. The defalt

rle is hatrisk follosvomership, btpartes mayagree
oherwe. The rles regarding risk are ofen specified in he
contactor goerned byhe applicable | aw

Effects of Transfer of Ownership: Once onership of he
goods passes b he bgr, heyacqire he righto possess,

se, and dispose of he goods as heysee fit Theyalso
become responsible for anyliabilites associatd Wi he
goods, soh as he risk of loss or damage.

Insolvency and Ownership: In cases tere he seller
becomes insolentbefore he tansfer of omership o he
bgrr, he bgr's omership righs maye atrisk. Hoesr,

he Sales of Goods Act 1930, contins proisions b proect
he berr's omership righs in sch siaitons.

Oprall, he Sales of Goods Act 1930, proides a framewrk for

deermining he tansfer of omership in sale tansactons, ensting

claritand legal certintfor boh bgrrs and sellers.

7.3

PROVISIONS RELATING TO

PERFORMANCE OF CONTRACT OF SALE

The proisions relaing b he performance of a contactof sale

otine he righs, obligatons, and responsibilites of boh he bgr

and he seller in fifilling heir respecte part of he agreement

Here are some keyproisions picallyfond in ¢ ontacs of sale:

1. Delivery of Goods: The seller is generallyobligaed b

delier he goods b he begr according b he erms
specified in he contact This incldes ensting hathe
goods are deliered b he agreed -pon locaion, in he

agreed-pon gantyand win he specified t me frame.
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. Transfer of Title: The seller msttansfer legal omership
(ite) of he goods b he bgr pon deliery nless

oherwe specified in he contact The bgr obains he
righto possess, se, and dispose of he goods once tte has
been tansferred.

. Conformity of Goods: The goods deliered byhe seller
mstconform b he specificatons, galiysandards, and
descriptons otined in he contact Theyshold be free
from defect and fitfor he prpose for hich heyere
inended.

. Payment of Price:The bgr is obligaed b paye agreed -
pon price for he goods in accordance W he erms
specified in he contact This mayinale pagnentin fll

athe tme of delieryor according b an agreed -pon
paynentschedle.

. Inspection and Acceptance:Upon deliery he bgr
picallyhas he rightt inspecthe goods b enste hey
conform b he contactspecificatons. If he goods are fond

b be satsfacoryhe bgr acceps hem. If nof he bgr
mayrejecthe goods or reqestremedial act on.

. Risk of Loss or DamageThe contactshold specifyaen

he risk of loss or damage b he goods tansfers from he
seller o he bgr. This is sallyted b he momentof
deligrybtitcan aryoased on he agreed -pon Incoerm
(Inernatonal Commercial Terms).

. Warranties and Guarantees: The contact mayinclde
proisions regarding anyarranies or garanees proided

byhe seller regarding he qaliyperformance, or conditon

of he goods. These arrantes maybe egress (eglicity
stied) or implied bytaw

. Remedies for Breach: The contact shold otine he

remedies awilable b eiber partin he eentof a breach of
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contact This mayinclde remedies soh as erminaton of
he contact damages, specific performance, or oher
eqikble remedies.

9. Force Majeure: In some contacs, proisions relaed b
force majete eens (oforeseeable circonsances begnd
he partes' contol) maybe inclded b address siaitons
ere performance becomes impossible or impractcable
delb egrnal facors.

10.Governing Law and Dispute Resolution: The contact
may specify he goerning lawhat applies b he
inerpreaton and enforcementof is erms, as el as he
mechanism for resoling anydispess hat may arise

beten he partes, sth as arbitaton or litgaton.

7.4 RIGHTS OF THE BUYER: -

1. Right to have delivery as per contraci he firstrightof he

bgr is b haw delieryof he goods as per contact

2. Right to reject the goods If he seller sends b he bgr a larger
or smaller ganttof goods han he ordered, he bgr mayi) reject
he tole, (ii) accepthe tole or (iii) accepthe ganitordered

and rejecthe rest

3. Right to repudiatei Unless oherse agreed, he bgr of he

goods has a rightnotb acceptdeligryhereof byinsalmens.

4. Right to notice of insurance- Unless oherige agreed, tere
goods are sentbyhe seller b hie bgr bya sea rod, he bgr has
a rightdo be informed byhe seller so hathe maygethe goods

insted.
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5. Right to examinei The bgr has a rightb eamine he goods

tich he has notpreioslyeamined before he acceps hem.

6. Rights against the seller for breach of contract:

a. Suit for damages- Where he seller voangfllyneglecs or
refses o delier he goods b he bgr, he bgr magehe seller

for damages for non-deliery

b. Suit for price 1 If he bgr has paid he price and he goods are

notdeliered, he can recoer he amountpaid.

c. Suit for specific performance- The bgr mayse he seller for
specific performance of he contactb sell. The cottmayif it

hinks fit order for he specific performance of he contact

d. Suit for breach of warrantyi Where here is a breach of
wrrantbyhe seller, or faere he bgr elecs or is compelled b
teatanybreach of conditon on he partof he seller as a breach of
wrranyhe bgr is notbyeason onlyf soh breach of arrany

enited b reject he goods. Bthe may(i) setp againsthe seller

he breach of arrantin diminton or eincton of he price or (ii)

sethe seller for damages for breach of arrany

e. Suit for contract before due daté When he seller repdiaes
he contactbefore he dae of delieryhe bgr mayeiher teat

he contactas shsising and wittll he dae of delieryor he may

teathe contactas rescinded and se for damages for he breach.
This rle is know n as “rule of anticipatory breach of contract” .

f. Suit for interesti Where here is a breach of contacton he part
of he seller and as a reslihe price has o be refaded b he bgr;

he bgr has a rightb claim inereston he amontof he price
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refaded o him from he dae on tich he paynentas made. The

cottmayamard he inerest atsoh rat as ithinks fit

DUTIES OF BUYER: -

1. Duty to accept the goods and pay for them in exchange for
possessior- Itis he diof he bgr b accepthe goods and pay

for hem, in accordance i he erms of he contactof sale.

2. Duty to apply for delivery — Apartfrom anyegress contact it
is he diof he bgr b applyfor deliery

3. Duty to demand delivery at a reasonable hourltis he dy

of he bgr b demand delieryata reasonable hou

4. Duty not to accept instalment delivery and pay for # Unless
oherwe agreed, he seller is notenited b delier he goods by
insalmens and if he does so, he bgr is notbond b accepthe

goods. If he acceps, hen payfor it

5. Duty to take risk of deterioration in the course of transiti
Where he seller of he goods agrees b delier hem athis owrisk

ata place oher han here heyare sold, he bgr shall tke any

risk of deerioraton in he goods necessarilyincidentb he cotse

of tansit

6. Duty to intimate the seller where he rejects the goodsUnless
oherige agreed, itis he dyof he bgr b inform he seller in

case he refses b accepthe goods.

7. Duty to take delivery- Itis he diof he bgr 0 tike deliery

of be goods kin a reasonable ime afer he ender of he deliery
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He becomes liable b he seller for anytoss cased byhis neglector

refsal b dke deliery

8. Duty to payprice — Where propertin he goods has passed ©
bwgr, itis his dtb payhe price according b he erms of he

contact

9. Duty to pay damage for noracceptanceWhere he bgr
wongfliyneglecs or refses b acceptand payfor he goods, he
Wl hae b compensat he seller, in a sitbyhim, for damages for

non-accepance.

7.5 UNPAID SELLER AND BUYER

A seller of goods is deemed b be an opaid seller iaien: -

1. When he tole of he price has notbeen paid or endered

2. When a bill of eghange or oher negotable instmenthas been
receied as a conditonal paynentand he conditon on fhich itag
receied has notbeen fifilled byreason of he dishonored of he

instmentor oherise.

AS AGAINST THE GOODS

A lien is a rightb retin possession of goods atl paynentof he
price. Itis awilable b he opaid seller of he goods to is in
possession of hem tere:

a. The goods haw been sold otanystplaton as b credit

b. The goods haw been sold on credit bthe erm of he credit
hasegired

c. The bgr becomes insolent
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Rules regarding Lien:

* The seller may exercise his right of lien notwithstanding that he is

in possession of he goods as agentor bailee for he bgr.

* Where an unpaid seller has made part delivery of the goods,

mayegrcise his rightof lien on he remainder, nless soh part
delieryhas been made nder sch circmsances as b show
agreemento are he lien.

» The seller may exercise his rightof lien een hogh he has

obained a decree for he price of he goods.

2. Right of stoppage in transit

The seller mayresme possession of he goods, as long as heyare
in he cotse of tansitand mayretin hen ol paynentor ender

of he price.

The righto of sbppage in tansiteiher byaking acal possession
of he goods, or bygiing notce of his claim b he carrier or oher

bailee in taose possession he good sare.

3. Right of resale

he opaid seller can re -sell he goods

i. Where he goods are of a perishable nate

ii. Where he has egrcised his rightof lien or sbppage in tansitand
gien notce b he lagr of his inenion b re -sell be goods
iii. Where he seller egresslyreseres a rightof resale in case he

bgr makes defalt

4. Right of withholding delivery

When he propertin goods has notpassed b he bgr, e opaid
seller has, in additon b his oher remedies a rightof wholding
delierysimilar © and co - eg&nsig W his righs of lien and

sbppage in tansithere he properthas passed b t he byr.
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AS AGAINST THE BUYER PERSONALLY: -

1. Suit for price: -

Where oder a contactof sale he propertin he good has passed
b he bgr and he bgr vengfllyneglecs or refses b payfor

he goods according b he erms of he contact he seller maysit

him for price of he goods.

2. Damage for nonmacceptance:- were he bgr vongflly
neglecs or refses b payfor he goods, he seller mayse him for

damages for non-accepance.

3. Suit for interest: - The seller can recoer inereston price from

he dae on tich he pagnentbecome de, if here is a special

agreementb he effect

4. Repudiation of contact before due date: ten he bgr in a
contactof sale repdiaes he contactbefore he dat of deliery

he seller mayeiher teathe contactas shisistng and wittll he

dae of delieryor he mayteathe contactas rescinded and se

for damages for he brea ch.

7.6 DUTIES OF AN UNPAID SELLER

There are certin dies tich he seller is spposed b adhere b,
some of tich has been discssed belovior beer ndersanding of

he bpic.

Mitigating Damages
The opaid seller is egeced b be mitgaing damages. This means
hathe apaid seller is b tike all he possible meastes b loer he

egntof damages cased. Mitgaing actillymeans loering he
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ekntof he poental damage b be cased. If he seller is of good
inenthe Wl alay tyb decrease he losses from his end.

Learn abotDoctine of cagatempbor.

Delivering Goods in Good Condition

The opaid seller een if he is nhappyih he delayin he
paynens, btif in fte he bgr shosvp W he pagnentof

he prodct he is b delier he said prodctin he conditon tich

he is egeced b. He mstretin he goods nder his cst odyit
tnostcare of he prodot

Notice of Intended Resale to be Provided

If here is a case tere he seller is b be selling he goods for
retining he losses inctred byhim hen he is b send a noice b he
ber in viing, mentoning he eactdae, and place fere he sale

IS © be condoed.

Proceeds of Resale should be Accounted

The seller is b keep eactrecords of he resale of he prodcs, so
hatincise if he is gestoned in fte, he has proper jsificaton of

it

Deligring Goods b he Bgr

If he bgr pay for he goods afer he seller has held deliery

or sbpped delieryin tansit he is hen spposed o reinitae he
delieryof he goods b he bgr. He cannotconine b whold

delieryor sbp delieryin tansitif he bg r has rightypaid for
he goods.
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x The seller has he rightt retin possession of he
goods il pagnentis made, as @l as b se he
ber for he price.
x If he bgr becomes insolent he seller has righs
b sbp he goods in tansit repossess he goods, and
resell hem.
3. Delivery and Acceptance:

X
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(5) The maker mstbe certin: The noe self mstshowlearlyno

is he person agreeing b ndertike he liabilitb payhe amont

In case a person signs in an assmed name, he is liable as a maker
becase a maker is &ken as cerain if from his descript  on stficient
indicaton follosvabothis identy/ In case & or more persons
promise b pay heymaybind hemseles jointyor jointyand
segrallybtheir liabilitcannotbe in he alernate.

(6) The paye mstbe certin: The instmentmstpointotit

certinghe person b aom he promise has been made. The page
maybe ascertined byname or by  designaton. A noe pagble o
he maker himself is notpronae nless itis indorsed byhim. In case,
here is a misake in he name of he page or his designaton; he
not is wlid, if he page can be ascertined byeidence. Een

here he name of a  dead person is enered as paye in ignorance of
his deah, his legal represenate can enf  orce paynent

(7) The promise should be to pay money and money onlyloney

means legal ender moneyand notold and rare coins.

A promise b delier paddyeiher in he alernate or in additon b

moneydoes notconsitl a promissorynoe.

(8) The amont shold be certin: One of he imporant
characeristcs of a promissorynoe is cerginy —notonlyegarding
he person b aom or bylnom pagnentis b be made btalso

regarding he amont

Howeer, paragraph 3 of Secton 5 proudes hathe sm does not

become indefinie merelybecase

(a) bere is a promise b payamontik inerestata specified rae.
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(b) he amoantis b be paid atan indicaed rae of eghange.

(c) be amountis pagble byins allmens ¥ a conditon hat he
tole balance shall fa Il de for pagnent on a defalt being
commied in he pagnentof angne insallment

(9) Other formalities: The oher formalites regarding nmber,
place, dae, consideraton etc. hogh sallyfond gien in he
promissorynoes btare notessental in lawT he dae of instment

is notmaerial nless he amontis made pagble ata certin tme

afer dae. Een in soh a case, omission of dae does notinalidat

be instment and he dae of egcton can be independenty

ascertined and proed.

On demand (or sixnonhs afer dat) | promise b payPeer or order
he sm of rpees one hosand W inerestat8 per centper annm
otl pagnent

8.5.2 Bill of exchange

Section 5 of the Act defines, “A bill of exchange is an instrument in
ning conaining an aconditonal order, signed byhe maker,
directng a certin person b paya certin sm of moneyonlyb, or

o he order of a cerin person or b he bearer of  the instrument”.
A bill of eghange, herefore, is a nen acknoledgementof he

debt vien byhe credibr and acceped byhe debor. There are

sallyhree partes b a bill of eghange draer, accepor or draee

and page. Draer himself mayoe he page.

Essental conditons of a bill of eghange

(1) Itmstbe in witng.

(2) Itmstbe signed byhe draer.

(3) The draer, draee and paye mstbe cerain.
(4) The sm pagble mstalso be certin.
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(5) Itshold be properlysamped.

(6) Itmstcontin an egress order b paynoneyand moneyalone.

For eample, In he folloimg cases, here is no order b paybt
onlya regestb payTherefore, none can be considered as a bill of

eghange:

(@) “I shall be highly obliged if you make it convenient to pay Rs.
1000 to Suresh”.

(b) “Mr. Ramesh, please let the bearer have one thousand rupees,
and place it to my account and oblige” However, there is an order to
payhogh itis polielynade, inhe  follomg eamples:

(a) “Please pay Rs. 500 to the order of ‘A’.
(b) “Mr. A will oblige Mr. C, by paying to the order of’ P”.
(7) The order mstbe nconditonal.

Distncton Beeen Bill of Eghange and PromissoryNog

1. Number of parties: In a promissorynot here are onlyw
partes — he maker (debbr) and he page (credior). In a bill of
eghange, here are hree paries; draer, drage and paye;
alhogh anywotof he hree maybe filled byone

and he same person,

2. Payment to the maker: A promissorynoe cannotbe made
pagble he maker himself, tile in a bill of eghange b he draer

and paye or draee and page maybe same person.

3. Unconditional promise: A promissory nogé conains an
nconditonal promise byne maker b pay he page or his order,
tereas in a bill of eghange, here is an aconditonal order b he

draee b payaccording o he directon of he draev.
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4. Prior acceptance:A not is presened for paynentikiotany

prior accepance byhe maker. A bill of eghange is pagble afer
sightmu stbe acceped byhe draee or someone else on his behalf,
before itcan be presened for paynent

5. Primary or absolute liability: The liability of the maker of a
promissory note is primary and absolg, bthe liabiliyof he
draer of a bill of eghange is secondaryand conditonal.

6. Relation: The maker of he promissorynoe sands in immediae
relaton ¥ he page, tile he maker or draer of an acceped
bill sands in immediat rela tons W he accepbr and nothe

paye.

7. Protest for dishonor:Foreign bill of eghange mstbe proesed
for dishonor ten soh progstis reqired b be made byhe lawf
he contyhere heyare dramy btno soh proestis needed in

he case of a promissorynot.

8. Notice of dishonor:When a bill is dishonored, de noice of
dishonor is b be gien byhe holder b he draer and he
inermediae in dorsers, btno soh noice need be gien in he case

of a not.

Classificaton of Bills can be classified as:
(2) Inland and foreign bills.

(2) Time and demand bills.

(3) Trade and accommodaton bills.

(2) Inland and Foreign Bills

Bsiness Lagv - 137



Inland bill: A bill is, named as an inland bill if:

(a) itis drawvin India on a person residing in India, ixeher pagble
in or oside India, or

(b) itis drawin India on a person residing oside India btpagble

in India.

The followg are he Inland bills

(1) A bill is drawvbya merchantin Delhi on a merchantin Madras.
Itis pagble in BombayThe bill is an inland bill.

(ii) A bill is drawbya Delhi merchanton a person in London, bti
is made pagble in India. This is an inland bill.

(iii) A bill is drawby merchantin Delhi on a merchantin Madras.

Itis acceped for paynentin Japan. The bill is an inland bill.

Foreign Bill: A bill tich is notan inland bill is a foreign bill. The
followg are he foreign bills:

1. A bill drawoside India and made pagble in India.

2. A bill drawoside India on anyperson residing oside India.

3. A bill drawin India on a person residing oside India and made
pagble oside India.

4. A bill drawoside India on a person residing in India.

5. A bill drawoside India and made pagble oside India.

Bills in ses (Secs. 132 and 133): The foreign bills are generally
drawn in sets of three, and each sets is termed as a ‘via’. As soon as
angne of he setis paid, he ohers becomes inoperate. These bills
are drawin differentpars. Theyare drawin order o awid heir

loss or miscarriage duing tansit Each partis dispathed separatly

To awid delayall he pars are senton he same daybydifferent

mode of conegnce.
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Rles: Sectons 132 and 133 proude for he followg rles:

() A bill of eghange maybe draw in pars, each partbeing
nmbered and congining a proision hatitshall contne pagble

onlypo long as he ohers remain apaid. All pars make one bill and

he entre bill is elngished, i.e. aen paynentis made on one

part- he oher pars Wl become inoperate (Secton 132).

(i) The draer shold sign and delier all he part bthe
acceptince is o be coneyd onlyon one of he pars. In case a
person acceps or endor ses differentpart of he bill in fago of
differentpersons, he and he shsegentendorsers of each partare
liable on sch partas if itere a separae bill (Sec. 132).

(iii) As beten holders in de cotse of he differentpart of he
same bill, he to firstacgired tte b angne partis entted o he
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Eample: A, is need of moneyfor hree monhs. He indces his
friend B b accepta bill of egkhange drawon him for Rs. 1,000 for
hree monhs. The bill is draw and acceped. The bill is an
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8.6 PARTIES TO NEGOTIABLE
INSTRUMENTS

8.6.1 Parties to Bill of Exchange

1. Drawer: The maker of a bill of exchange is called the ‘drawer’.
2. Drawee: The person direced b payhe moneybyhe draer is

called the “drawee’,

3. Acceptor: Afer a draee of a bill has signed his assentpon he
bill, or if here are more pars han one, pon one of sch pares and
deliered he same, or gien notce of soh signing b he holder or

to some person on his behalf, he is called the * acceptor’.

4. PayeeThe person named in he instment b t\om or b whose
order the money isdireced b be paid byhe instmentis called

the ‘payee’. He is the real beneficiary

nder he instment Where he signs his name and makes he
instmentpagble © some oher person, hatoher person does not
become he paye.

5. Indorser: When he holder tansfers or indorses he instmentb
anyone else, the holder becomes the “indorser’.

6. Indorsee: The person b om the bill is indorsed is called an
‘indorsee’.

7. Holder: A person to is legallyenited b he possession of he
negotable instmentin his owname and b receig he amont

thereof, is called a “holder’. He is either the
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Legal proecion: Partes ingled are proeced bylasvgoerning

negotable instmens, proiding a framewrk for tansactons.

Presmed aler The instmentis presmed b representhe gle

itsignifies.

PromissoryNoes: A vien promise b paya certiin sm of money

b a specific partata designaed tme.

Bills of Eghange: An oconditonal vien order from one pary

(draer) b anoher (draee) b paya certin sm b a hird pary
(page).

Cheges: A vien order byan accontholder direcing heir bank

b paya specific amouatb he person named on he chege.

Draer: The person to creaes and signs he negotable
instment ordering he paynent

x Draee: The person or eniydireced b payhe
specified amoaton he instment

x Page: The person b aom he pagnentis direced
b be made.

x Endorser: The person fo signs he back of he
instment b tansfer owmership right © anoher
pary

Holder: Anyperson in possession of a negotable instmentiao is

entted b receig pagnent
A holder to acqires he instment for ®le, in good faih,

wiotnotce of anydefecs or problems Wi he instment and

before itis oerde.
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Undersanding negotable instmens and heir characerisics is
essental for bsinesses and indiidals engaged in financial
tansactons. Itenstes smooh and secte eghange of le hile

prouding legal proecton o all partes ingled.

8.9 KEY WORDS

1. Meaning of Negotiable Instruments:

x Negotable instmens are vien docment hat
facilite he tansfer of moneyfrom one person (he
pagr or draer) b anoher (he pagye or page's
endorsee).

x Theyre tansferable bylelieryr endorsementand
delierymaking hem a conenientand wlelysed
form of pagnentin commercial tansactons.

2. Characteristics of Negotiable Instruments:

x Negotiability: Instmens mstbe tansferable by
delieryor endorsement allomg he tansferee ©
acqire righs eqirlentb hose of he tansferor.

x Unconditional Promise or Order: The instment
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8.10 ANSWERS TO CHECK YOUR
PROGRESS

1. Define a negotable instmentand eglain i$ significance
in commercial tansactons. Whatare he keycharacerisics
hatdisingish negotable instmens from oher forms of
pagnen?

2. Discss he pes of negotable instmens recognigd
nder lanHowlo promissorynoes, bills of eghange, and
checks differ in €rms of heir nate and sage?

3. Whatare he essental elemens of a negotable instmen®
Eglain he regiremens for an instmentb be considered
negotable.

4. Who are he paries inuled in a negotable instment
tansacton? Describe he roles and responsibilites of he
draer, draee, page, and endorser.

5. Define a holder of a negotable instment Whatright and
prileges does a holder possess, and howare hey
esablished oder he lav

6. Whatis a holder in de cotse, and tatdisingishes hem
from an ordinary holder? Discss he benefis and
proectons afforded b holders in de cotse.

7. Eglain he concept of negotaton in he conek of
negotable instmens. Howloes he process of negotaton
occy and tat legal implicatons does itenail for he
paries invled?

8. Discss he imporince of endorsement in negotable
instmens. Whatare he differentpes of endorsemens,
and howlo heyimpacthe negotabilitand tansferability
of he instmen®

9. Can a holder in de cotse be held liable for he nderling
obligatons of a negotable insten® Eglain he principle
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of sheler and i significance in proecing he righs of bona
fide holders.

10. What are he consegences of dishonor of a negotable
instment and twatrecotse is awilable b he holder in
sch circonsances? Describe he process of seeking redress

for dishonored instmens.
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UNIT 9 NEGOTIATION AND TYPES OF
ENDORSEMENTS, DISHONOR OF
NEGOTIABLE INSTRUMENTS AND
OVERDUE INSTRUMENT,

Structure

9.0 Intodaton

9.1 Objecte:

9.2 Negotaton and pes of endorsemens

9.3 Tyes of endorsement
9.4 Dishonor of Negotable Instmens

9.5 Oerdd Instment
9.6 Smmary

9.7 Keyords
9.8 Ansers b Check YouProgress

9.0 INTRODUCTION

The Negotable Instmens Actas enaced, in India, in 1881. Prior

b it enactment he proision of he English Negotable Instment
Actag applicable in India, and he presentActis also based on he
English Actiln certiin modificatons. Iteg&n ds o he tole of
India exepthe Sae of Jammuand Kashmir. The Actoperaes
shijectb he proisions of Sectons 31 and 32 of he Reserg Bank

of India Act 1934. Secion 31 of he Reserg Bank of India Act
proides hatno person in India oher han he Bank or as egressly
ahoried byhis Act he Cental Goernmentshall drayaccept

make or isse anybill of eghange, hadi, promissorynoe or
engagementfor he pagnentof moneypagble b bearer on demand.
This Secton frher proides hatn 0 one egepthe RBI or he
Cental Gogrnmentcan make or issera promissorynot egressed

b be pagble or demand or afer a certin tme. Secton 32 of he

Reserg Bank of India Act makes isse of sch bills or noes
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paishable ¥ fine fich mayegnd © he amoant of he
instment The effector he consegences of hese proisions are:

1. A promissorynoe cannotbe made pagble b he bearer, no
maer teher itis pagble on demand or afer a certin tme.

2. A hill of eghange cannotbe made pagble b he bearer on
demand hogh itcan be made pagble b he bearer afer a certin
tme.

3. Bta cheqe fogh a bill of eghange}pagble b bearer or

demand can be drawn on a person’s account with a banker.

9.1 OBJECTIVE:

After reading this lesson, you should be able to

X Undersand meaning, essental characerisics and pes of
negotable instmens;

x Describe he meaning and marketng of cheges, crossing of
cheges and cancellaton of crossing of a cheqe;

x ERglain capaciy and liability partes b a negotable
instment and

X Undersand ariosiproisions of negotable instmentAct
1881 regarding negotaton, assignment endorsement

accepance, et. of negotable instmens.

9.2 NEGOTIATION AND TYPES OF
ENDORSEMENTS

The word ‘endorsement’ in its literal sense means, writing on the
back of an instment Btnder he Negotable Instmens Actit

means, the writing of one’s name on the back of the instrument or
anypaper atched o it he inenton of tansferri ng he righs

herein.
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Ths, endorsement is signing a negotable instment for he
ptpose of negotaton. The person o effect an endorsementis
called an “endorser’, and the person to whom negotiable instrument

is transferred by endorsement is called the ‘endorsee’.

Essentials of a valid endorsement
The following are the essentials of a valid endorsement:

1. Itmstbe on he instment The endorsementmayoe on he back

or face of he instmentand if no space is lefton he instment it
maybe made on a separae paper atched o itcalled all on age. It
shold sallybe in ink.

2. Itmstbe made byhe maker or holder of he instment A
stanger cannotendorse it

3.Itmstbe signed byhe endorser. FUI name is notessental.
Initals may stfice. Thmb  -impression shold be aesed.
Signate maybe made on anypartof he instment A rbber
samp is notacceped bthe designaton of he holder can be done
bya rbber samp.

4. Itmaype made eiher byne endorser merelgigning his name on
he instment(itis a blank endorsemen) or byanyards shouag

an inenton b endorse or tansfer he instmentd a specified
person (itis an endorsementin fll). No specific form of  wrds is
prescribed for an endorsement Btinenton o tansfer mstbe
present

5. When in a bill or note payable to order the endorsee’s name is
vonglyspelf he shold aen he endorses it sign he name as spelt

in he instmentand ik he correctspelling win brackes afer

his endorsement

6. Itmstbe compleed bydelieryof he instment The deliery

mstbe made byhe endorser himself or bysomebodyon his behalf

Bsiness Lagv - 154



ik be inenton of passing propertherein. Thsi, iere a person
endorses an instmentb anoher and keeps itin his papers ere
itis fond afer his deah and hen deliered b he endorsee, he
laér ges no righton he instment

6. Itmstbe an endorsementof he entre bill. A partal endorsement
i.e. tich prpors b tansfer b he endorse a partonlyof he
amountpagble does notoperat as a alid endorsement

If delieryis conditonal, endorsementis notcomplee otl he

conditon is fifilled.

Who may endorse?
The paye of an instmentis he rightlperson b make he first
endorsement Thereafer he instmentmaybe endorsed byany

person o has become he holder of he instment The maker or

he draer cannotendorse he instmentbtif anyof hem h as

become he holder hereof he mayendorse he instment (Sec. 51).

The maker or draer cannotendorse or negotat an instment

nless he is in laflapossession of instmentor is he holder here

of.

A page or indorsee cannotendorse or negotat nless he is he

holder here of.

9.3 TYPES OF ENDORSEMENT

An endorsement may be:

(2) Blank or general.

(2) Speical or fli.

(3) Partal.

(4) Resticte.

(5) Conditonal.

(a) Blank or general endorsement (Sections 16 and 54).
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It is an endorsement tien he endorser merelysigns on he
instmentiiotmentoning he name of he person in tose
faguhe endorsementis made. Endorsementin blank specifies no
endorsee. Itsimplyconsiss of he signate of he endorser on he
endorsement A negotable instmnentegn hogh pagble b order
becomes a bearer instment if endorsed in blank. Then itis

tansferable bymere deligry

An endorsementin blank maybe folloed byan endorsementin
ful.

Example: A bill is pagble o X. X endorses he bill bysimply
affing his signate. This is an endorsementin blank byX. In his

case he bill becomes pagble b bearer.

There is no difference beten a bill or not indorsed in blank and

one pagble b bearer. Theycan boh be negotaed bydeliery

(b) Special or full endorsement (Section 16)

When the endorsement contins not onlyhe signate of he
endorser btialso he name of he person in tose fagu he
endorsementis made, hen itis an endorsementin fll. Ths, ten
endorsement is made by writing the words “Pay to A or A’s order,”
folloed byhe signate of he endorser, itis an endorsementin

fU. In sch an endorsement itis onlyne endorsee to can tansfer

he instment

Conversion of endorsement in blank into endorsement in full:
When a person receigs a negotable instmentin blank, he may
wiotsigning his owwname, conerthe blank endorsementinb

an endorsement in full by writing above the endorser’s signature a

directon b payb or b he order of himself or some oher person.
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In soh a case he person is notliable as he endorser on he bill. In
oher wrds, he

person tansferring sch an instment does not incu all he
liabilites of an endorser. (Secton 49).

Example: A is he holder of a bill endorsed byB in blank. A vie
over B’s signature the words “Pay to C or order.” A is not liable as
endorser bthe wvitng operaes as an endorsementin fll from B

o C. Where a bill is endorsed in blank, or is pagble b bear er and
is aferards endorsed byanoher in fll, h e bill remains
tansferable by delieryih regard o all partes prior © soh
endorser in fll. Btsoh endorser in fll cannotbe sed byangne

egepthe person in tose faguhe endorse mentin fll is made.
(Secton 55).

Example: C he page of a bill endorses itin blank and deliers it

b D, o speciallyendorses itb E or order. E iiotendorsement

tansfers he bill b F. F as he bearer is enited b receie pagnent

or b se he draer, he accepor, or C to endorsed h e bill in
blank bthe cannotsel D or E.

(c) Partial endorsement (Section 56)

A parial endorsementis one tich prpors b tansfer b he
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indorsementhereon, te bill is not dishonoted atl ithas been

dishonoted bysch draee.
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9.5 OVERDUE INSTRUMENT,

1. Review the Details Gaher all releantinformaton abothe
instmentin geston. This incldes he pe of instment(e.qg.,
bill, loan, rentl agreemen}, he amountoed, he de dag, and
anyerms and conditons associaed i it

2. Assess the SituationDeermine tayhe instmentis oerdel.
Did guforget b make he pagnen? Are here financial
difficlies preening gurom paing on tme? Undersanding
he reason behind he ogrde stsican help gudeglop a plan
o resole it

3. Contact the Creditor: Reach otb he credibr or he enitb
tom he instmentis oed. Eglain he siaton honestyand
tansparenty In manycases, crediors are illing b ork ik
indiidals b find a solton, sth as setng p a pagnentplan or
negotaing a reised pagnentschedle.

4. Negotiate If glie facing financial difficlies, tyo negotae
i be credior for more fawgrable €rms. This cold inule
eknding he pagnentdeadline, reduing he bal amontoed
hrogh setementnegotatons, or egloring alernate pagnent
arrangemens.

5. Make Payment Once g reached an agreementitl he
credior, flfill guend of he bargain bymaking he paynentas
agreed pon. If possible, tyb make he pagnentas soon as
possible b awid accring additonal fees or penalies.

6. Follow Up: Afer making he pagnentor adhering b he agreed -
pon arrangement follova i he credibr b enste hathe
oerde skt has been resoled and hathere are no lingering
isses.

7. Prevent Future Overdue Instruments Take seps b preent
similar sieitons from occering in he fte. This mightinclde
setng p reminders for paynentde daes, creaing a bdgetb
manage finances more effectelyor seeking financial conseling

if needed.
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Bynking proacte seps o address and resole oerde instmens, gu
can mitgat he poental negate consegences and regain contol of
gufinancial siaiton.

9.6 SUMMARY

A negotable instmentis a piece of paper tich enttes a person

© a sm of moneyand fich is tansferable from one person ©
anoher bymere delieryor byendorsementand deliery The
characerisics of a negotable instmentare easynegotabilit y
tansferee ges good ite, tansferee ges a rightd se in his ow

name and cerdin presmptons tich applyb all negotable
instmens. There are t pes fo negotfable instmens (a)
Recognised bysa&: Promissorynoes, Bill of eghange and
cheqges and (b) Recognised bysage: Hadis, Bill of lading, Share
wrrant Diwdend arrant Railayreceips, Deligryorders et.

The partes b bill of eghange are draer, draee, accepbr, page,
indorser, indorsee, holder, draee in case of need an d accepor for
honou The partes b a promissorynoe are maker, page, holder,
indorser and indorsee hile partes b cheqe are draev, draee,

page, holder, indorser and indorsee. Negotaton of an instment

is a process bynich he omership of h e instmentis tansferred
byone person b anoher. There are .wmehods of negotaton: by

mere delieryand byendorsement In is lieral sense, he erm

‘indorsement’ means writing on an instrument but in its technical
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means pagnentof he instmentafer he egiryof he draton of

he instment in good faih and ihotanynegligence, b he
possessor hereof and wothe eksence of anycircmsances
hatmaylead one o beliee hathe person receiing he pagnent
is notentted o it

Assignment: Assignmentof anybjectmeans he tansfer of it tle

b anoher person trogh a vien and regisered deed nder he

Transfer of PropertAct

9.8 ANSWERS TO CHECK YOUR
PROGRESS

Negotiation:
1. Whatis negotaton in he conetof negotable instmens?

x Negotaton refers b he tansfer of a negotable
instmentfrom one partp anoher in a manner hat
confers omership righs. Itingles he delieryof
he instmentbyhe ctrentholder b anoher pary
along ik anynecessaryendorsemens.

2. Whatare he pes of endorsemens?

x There are segral pes of endorsemens, inclding:

x Blank Endorsement The endorser signs heir
name onlymaking he instmentpagble ©
he bearer. This allosvfor easytansfer b
sbiseqentholders.

x Special (or Fll) Endorsement The endorser
specifies he person b tom he instment
is pagble, effectelymaking itpagble b
hatspecific indiwdal or enty

x Resticte Endorsement The endorser limis
he se of he instment sch as by
specifing "For Deposit Only or "For
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Collecton  Only* resticing  fther
negotaton.

x Conditonal Endorsement The endorser
imposes conditons on he pagnent of he
instment soh as reqiring a specific egnt
© occubefore pagnentis made.

Dishonor of Negotiable Instruments:
1. Whatconstes he dishonor of a negotable instmen?

x Dishonor occts ten he draee (or maker) of he
instment fails © make pagnent or accept he
instment as requred. This cold be de ©
instficientfods, a sbp  -paynentorder, a disp#
oer he instments &lidiy or anyoher reason
specified bylaw

2. Whatare he consegences of dishonor?

x Consegences of dishonor mayinclde legal acton
against he draer (or maker) for non -paynent
liabilitfor damages or penalies, loss of credibilit
for he partes ingled, and poental criminal
conseqences for deliberae dishonor.

Overdue Instrument:
1. Whatis an ogrde instmen®

x An oerde instmentis a negotable instment
hathas notbeen paid or acceped byhe draee (or
maker) whin he specified tme frame. This cold
be pasthe matitgdae for promissoryoes or bills
of eghange, or begnd he dae specified for
paynenton demand instmens like checks.

2. Whatare he implicatons of an oerde instmen®

x An oerde instment may reslt in legal

conseqgences, inclding te loss of cergin righs and

prileges associaed ¥ negotable instmens.
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For eample, he holder maylose he abiliyd
enforce pagnentagainstcertin partes or mayface

challenges in recoering he amountde.
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UNIT 10 BANKER AND CUSTOMER -
CROSSING OF CHEQUES, OBLIGATIONS
OF A BANKER & A CUSTOMER,
BOUNCING OF CHEQUES, LIABILITIES
OF PARTIES

Structure

10.0 Intodaton

10.1 Objecte:

10.2 Banker and Csbmer -

10.3 Crossing of Cheqges

10.4 Obligatons of a Banker & a csbmer,
10.5 Boncing of Cheqges

10.6 Liabilites of partes

10.7 Snmary

10. 8 Keyords

10.9 Ansers b Check YouProgress

100 INTRODUCTION

A cross cheqe is a negotable instmenthatspecifies a general
instoton for a check hathas notgtbeen deposied inb a bank
accont The general directon of a cheqe is referred o in his
manner. The instaton proided aboe defines he amou ntclaimed
in he Chege old be deposied immediatlyind he accoatof

he Cheqe bearer nder Secton 123 of he Negotable Instmens

Act 1881. Itill notbe proided b he bearer in cash oer he bank

coaer rightamyWe'll tyb cross -check in deph below

A cheqe cold be an instment It eiher be open or crossed.
An open cheque is that of the bearer cheque. It’s collectible over the

coaer on a presentton byhe receier b he paing banker.
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Whereas a crossed cheqgeisn'tcollectble oer he coner hoeer

shall be colleced solelyhrogh a banker, he ganitcollectble

for he crossed cheqe is tansferred b he checking accoatof he
receier. Varietes of cheqecrossing are General ~ Crossing, Special
Crossing, and Resticte Crossing. Allowsl b stlycheqge

crossing in additonal deail. A crossed chege cold be a chege
hathas been marked specifing an instcaton on he mehod its ©

be saed.

A saindard instaton is for he cheqe b be deposied inb an
accoutir a bank and b notbe like a shotpaid byhe holder oer

he bank conger. The formatand erbiage &rypeeen conties,

hoeer, sally 2 parallel lines cold also be placed eiher
gricallyacross he cheqe or on he highestcorner of he chegel.
Bycimiaion of crossed cheqes, cheqe vers Wl effectely

shield he instmentfrom being &iken or paid bynaborizd
persons. A crossed chegercold be acheqeha 15 collectble solely
hrogh an assembling banker and indirectyathe conoer of he

bank. 2 parallel crossise lines, i or 1 none wrd, are sally

drawon he highestleft  -hand corner of he cheqge.

101 OBJECTIVE:

x General Crossing: Simplyconsiss of @ parallel
lines wiotanyadditonal instatons.

x Special Crossing: T parallel lines ik he name
of a pariclar bank wen beten hem,
instoing he bank o payonlyhrogh hatbank.

x Dyof Care: Banks mstegrcise reasonable care
and skill in carring otheir csbmers' instotons

and managing heir accons.
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Dub Honor Cheges: Banks are obligaed b
honor &lid cheqges drawon csbmers' accous,
prowded here are stficientfuds agilable.
Prowding Acctee Informaton: Csbmers mst
proide acctae and complet informaton b he
bank tile opening accons or condoing
tansactons.

Maintining Stficient Fods: Csbmers mst
enste hat heymaingin stficient fads in heir
accons o coer he cheges heyisse.

Compliance W Terms and Conditons: Csbmers
are bond byhe erms and conditons setforh by

he bank regarding he operaton of heir  Definiton:

Boocing of a chege occts ten a chege
presened for pagnentis retned opaid byhe
draee bank de b instficient fods, accoot
closed, or oher reasons.

Legal Acton: The page or holder of he bonced
cheqget maykke legal  acton againsthe draer for
non-paynent

PenaltCharges: Banks mayeypenalicharges on

he draer for issing a bonced cheqe.

Damage © Repaiton: Boocing of cheqges can
damage he reptiton of he draer and mayaffect
heir creditrhiness.

Maingining Stficient Balance: Drawrs shold
enste hat heyhae stficient fuds in heir
accons o coer he cheges heyisse.

Reglar Accont Monibring: Csbmers shold
reglarly monior their accont balances and
tansactons © awid issing cheqges against

instficientfods.
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Ciul Liabiliy The draer of a bonced chege may

be held ciulyliable for he amontof he chege
along Wi anyadditonal damages or coss incured
byhe page.

Criminal Liabiliy In some jusdictons, issing a
bonced cheqe inentonallyor i knoledge of
instficientfods mayconste a criminal offense,
shijectb penaltes soh as fines or imprisonment
Recoeryof Fods: The page has he right ©
demand pagnent of he amont sted on he
booced cheqe from he draer and &ke legal
acton b recoer he fods.

Compensaton: The page mayalso be entted b
compensaton for anydamages or losses stfered as
a resliof he bonced chege.

Dyof Care: Banks maybe held liable for
negligence if heyfail b egrcise reasonable care in
processing cheqes or fail b noify cebmers
promptyof bonced cheges.

Limied LiabiliyHoeer, banks are generallynot
liable for he draer's insolencyor inabilifb pay
nless heyhae aced negligentyor breached heir
dies.
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10.2 BANKER AND CUSTOMER-

The relatonship beeen a banker and a csbmer is fadamenal o
he factoning of he banking indstyHere's a breakdowof heir
roles and he dgamics of heir relatonship:

Banker:

1. Service Provider: The banker is e insiton (bank) hat
prowdes ariosi financial serices © indiwdals,
bsinesses, and oher organiatons.

2. Custodian of Funds:Banks hold and safegard he deposis
made bysbmers, proiding a secte enironmentfor heir
money

3. Lender: Banks offer loans and creditfacilites b csbmers,
helping hem finance prchases, ingsmens, or bsiness
actiies.

4. Financial Advisor: Bankers ofen offer financial adice and
gidance © csbmers, helping hem make informed
decisions abotmanaging heir finances, ingsmens, and
borroimg.

5. Facilitator of Transactions: Banks faciliae ariosi
financial tansactons, inclding deposis, wdraals,
tansfers, and pagnens, boh domesically and
inernatonally

Customer:

1. Depositor: Csbmers depositheir moneyt he bank for
safekeeping and poentallyearn ingreston heir deposis.

2. Borrower: Csbmers mayorrownoneyfrom he bank for
personal, bsiness, or ingstnentprposes, shjectb cerain
erms and conditons.

3. Service Recipient:Csbmers tliz banking serices soh
as checking accons, savings accountscreditcards, loans,

and inesmentprodcs.
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responsieness, and compliance are keyfacbrs hatcontib&io a

sacessfliand mallybeneficial relatonship.

10.3 CROSSING OF CHEQUES

The crossing of he cheqgelis an instaton b he paing banker b
payhe amountd a specific person. The crossing of he cheqe
sectes he paynentbyhe banker.

x It conjointytaces he person, herefore, receiing he
quantity of cheque. The addition of the words ‘Not
negotiable’ or ‘Account receiver only’ is critical to restrain
he negotabilitof he chege.

Types of Cheque Crossing
x General Crossing — chegel bears across i face an additon

of 2 parallel crossise lines.

et General Crossing

pre

x Special Crossing — Itbears he crossing across it face in
which the banker’s name is included

== Special Crossing

Q&
ooo Bank Logo w1234

R or &

|:000000000:] 00000000 0000 _

x Restrictive Crossing- Itdirecs he assembling banker hat
he has b credithe nmber of cheges solelyb he accont

of he receier.
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This pe of crossing asstes hathe fads are onlynoed b a bank
accontand notspplied in he form of cash.
Restrictive Cheque Crossing
x This ge of crossing restics he negotabilitpf he chege.
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amont can stll be claimed byhe deposibr from he bank.
Generallyhe period of limiaton sars raning from he dat of

soh a demand.

Termination of relationship between them or closing of an
account The relatonship beten he banker and csbmer can be
erminaed and here are wconditons atiched o it

The conditions are;Voloarilyoyhe partes atcsbmer

Byhe operaton of law

When the termination of relationship is made by the customer
When he csbmer is notsatsfied byhe serice of he bank.

If he csbmer Wl notable b gethe reqired or essental facilites

byhe bank.

If he bank has no repaiton or no economic sabiliy ben he
csbmer Wl abmatcallytose his confidence in he bank.

If he csbmer does not agree W he reqired erms and

conditons of he bank tich is essental for it

When the termination of relationship is made by the banker
Deah of he csbmer

Insanitof he cebmer

Insolencyof he cebmer

Winding p of he firm

Closing of partership firm

Csbmer of an enemyconty

Death of the customer When he banker receies he nesvaboti
he deah of he csbmer hen he shold immediatlysbp he
transaction related to the customer’s account and would notify that

informaton in he ledger and ohers.
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Insanity of the customer also in he case of insaniyof he
csbmer, as soon as he bank receigs he informaton abothe
customer’s condition, the banker would immediately stop the
transaction related to the customer’s account and will close the
accont Insolencyof he cu sbmer - itis also same as in he case of
deah and insaniyof he cebmer. Winding p of he company -
When a companyis wod p, in hatcase he banker shold act
according b he instoion of he coct

Closing of Partnership firm- In case he partership firm is closed
byhe consentof parhers or derd deah of a parher hen he bank
shold sbp he tansacton relaed b accoatof he firm.

Customer of an enemy country if he cebmer belongs b he
enemycoatydring he period of ar, hen he bank is jsified in
closing his accont There are also hree conditons are presened for
tich he bank Wl close he accont of he csbmers. The
conditons are; If he csbmer is engaged in fradlentactiies
and tns b be a cheaer. If he cebmer abses or harasses or abse
anystff of he bank and behae in a eryindecentmanner. If he

csbmer spreads bad repaton abothe ba nk.

10.5 BOUNCING OF CHEQUES

Bouacing of cheges, also knowas a bonced cheqe or a retned

cheqe, occts en a cheqe is presened for pagnentdb a bank

btis not honored becase of instficient fads in he isser's

accont This can happen for ®riosi reasons, soh as instfi cient
fads, a closed accont or if he accontholder has placed a sbp
paynentorder on he cheqe.

When a cheqe bounces, itpicallyincts fees for boh he isser

and he recipient and itcan also hae legal consegences
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depending on he jisdicton. In manyplaces, boacing a cheqe

is considered a criminal offense and can resliin fines or egn

imprisonment

To awid boacing of cheges, its imporantfor indiwdals and

bsinesses b mainain stficientfads in heir accon$ and b

keep tack of oshnding cheges b enste heyare coered ten

presened for pagnent Its also a good practce for recipie

cheqges o erifyhe awilabilitof fuds before depositng or

cashing hem.

What is a Bounced Cheque?

A bonced cheqe, also knowas a retned or dishonored cheqe,

is a chege hathe bank refses b honor becase here are

instficientfods in he isser's accootb coer he amont

specified on he chege.

10.5.1 Reasons for a Cheque to Bounce:

1.

ns of

Insufficient Funds: This is he mostcommon reason for a

cheqger boace. When he isser doesn'thag enogh
moneyin heir accontb coer he amountvien on he

cheqge.

Closed Account:If he isser's bank acconthas been
closed or frogn byhe bank, anycheqes vien on hat
accoutull bonce.

PostDated ChequesCheqes daed for a fte daé may
be retned if presened earlier han he dag specified.
Mismatched Signatures or Information: Any
discrepancypeen he informaton on he cheqerand he
isser's accoatdeails can lead b he cheqe being
bonced.

Stop Payment Order: The isser mighthae regesed a
sbp pagnenton he cheqe, tich instos he bank notb

honor it
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10.5.2 Consequences of Bounced Cheques:

1. Fees and ChargesBoh he isser and he recipientof he
bonced cheqet mayincufees from heir respecte
banks. These fees can arydepending on he bank and he
accontpe.

2. Legal ConsequencesBouncing a cheqe can haw legal
ramificatons, inclding ciul and criminal penaltes,
depending on he laswof he jusdicton. In manyplaces, it
is considered a criminal offense.

3. Damage to Credibility: Boancing cheges can damage he
credibilitand repaiton of he isser, especial lyf it
becomes a rectring isse.

10.5.3 Handling a Bounced Cheque:

1. Notification: The bank notfies he recipient(page) hat
he cheqge has boaced, sallyproiding a reason for he
bounce.

2. Contact the Issuer:The paye shold contcthe isser b
inform hem of he boanced cheqge and regestpagnent
Sometmes, he bonce mayhaw occrred detd a genine
mistke or oersight

3. Recovery: The page mayaempto recoer he amont
oed hrogh negotaton, legal acton, or byreshmitng
he cheqe if he isser asstes fuds are agilable.

4. Legal Recourse:ln cases fere he isser fails o recify
he sititon, he page mayprse legal recotse hrogh
ciul cots b recoer he amountoed, along wh any
additonal damages or coss inctred.

Prevention:
1. Maintain Sufficient Funds: Issers shold enste hey

hae enogh fods in heir accontb coer anycheges

heyne.
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2. Monitor Accounts: Reglarlymonibring bank accons
for balances and tansactons can help preentinaderent
cheqel bonces.

3. Communicate: If an isser antcipaes financial difficlies
hatmayaffectheir abilitb honor cheges, heyshold
commuicat ik pages and make alernate
arrangemens if necessary

4. Use Electronic Payment MethodsElectonic pagnent
mehods soh as online tansfers or directdebis can be
more reliable and eliminat he risk of bonced cheges.

Boncing of cheqges can be a stessfliand inconenient
egerience for boh he isser and he recipient Therefore, its
imporantfor indiidals and bsinesses b egrcise diligence in

managing heir finances and tansactons b awid sch sitions.

10.6 LIABILITIES OF PARTIES

In he conekof boncing cheqes, here are specific liabilites
associaed i each paryinuled: he isser (draer) of he
cheqgerand he recipient(page) of he chege.

Liabilites of he Isser (Draer):

1. Financial Liability: The primaryliabilitof he isser is b
enste hathere are stficientfnds in heir bank accontb
coer he amontvien on he chege. If he cheqe
bouoces de b instficientfods, he isser is responsible
for making he pagnentt he recip  ient along i any
associaed fees or charges.

2. Legal Liability: In manyusdictons, boncing a chegelis
considered a criminal offense. The isser mayface legal
conseqences sch as fines or imprisonment especiallyif
he boace is deemed inentonal or partof a fradlent

scheme.
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3. Civil Liability: The isser mayalso face ciul liabilitif he
recipientstfers financial losses or damages as a resliof he
bounced chege. The recipienthas he righto ptse legal
acton o recoer he amontoed, along i anyadditonal
damages inctred.

4. Credibility Damage: Boncing cheges can damage he
isser's credibilitand repaiton, partclarlyif itbecomes
a rectring isse. Itmayaffectheir abilitp condotfte
financial tansactons and cold harm relatonships ik
banks and credibrs.

Liabilities of the Recipient (Payee):

1. Financial Loss: The primaryliabilitof he recipientis he
financial loss inctred as a resliof he bonced cheqe.
This incldes anyfees or charges imposed byheir bank for
processing he bouoced chege, as @l as anydamages
resling from he delayor non  -payne ntof fods.

2. Legal Recourse:The recipienthas he righto ptse legal
recotse againsthe isser b recoer he amount oed,
along 1 anyadditonal damages or cost inctred. This
mayingle initaing ciul litgaton b enforce paynentor
seeking redress hrogh alernate dispt resolton
mechanisms.

3. Duty of Care: While he primaryesponsibilitfor ensting
he wliditof a cheqge lies Wi he isser, recipiens also
haw a diof care b erifyhe abentcitand aliditof
he cheqe before acceptng it for pagnent Failte b
egrcise reasonable diligence in his regard mayimpacthe
recipients abilitb recoer losses in certin jusdicions.

4. Mitigation: Recipiens are egeced b tike reasonable seps
o mitgae heir losses in he eentof a boaced cheqe.
This mayinclde promptynotfing he isser of he
bonced chege, aemping b negoiat pagnent or
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alernate  arrangemens, and docmening any
commaicatons or effors o recoer he fods.
Understainding hese liabilites is croial for boh partes ingled in
a chege tansacton. Itnderscores he imporaince of responsible
financial managementand diligence in erifing he alidiyof

cheges © awid dispeis and minimig poental loss es.

10.7SUMMARY

The relatonship beeen a banker and a cebmer is goerned bya

setof obligatons and responsibilites hatenste mal tstand
reliability The crossing of cheqges sergs as a sectiymeaste b
safegard he ineress of boh partes, prouding a dded proecton

againstfradlentactites and oatiorigd aleratons.

The obligatons of a banker bards it cebmers encompass a di

of confidentaliy/he obligaton b honor ®lid instatons, and he
responsibilitb proide acctae and imelyinformaton regarding
banking serices. On he oher hand, csbmers ar e obligaed b
maingin their accons responsibly egrcise care in issing
cheges, and promptynoifyhe bank of anydiscrepancies or

isses.

Despit hese safegards, insances of boncing cheges mayccu

de b mriosi reasons soh as instficientfods, closed accons,

or sbp pagnentorders. In soh cases, boh he isser (draer) and

he recipient (page) of he bonced cheqe bear liabi lites. The
isser is responsible for ensting adeqae fods and faces financial,
legal, and poental credibilitconsegences for boaced cheges.
Meantile, he recipientmayncufinancial losses and has he right

b pse legal recotse b recoer he amoantoed.
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In essence, ndersanding he crossing of cheqes, he obligatons
of boh bankers and csbmers, he implicatons of boncing
cheqges, and he associaed liabilites is craial for maingining he
inegritand reliabilipf banking tansactons. Bydhe

ring b hese

principles and fifilling heir respecte dies, boh partes

contib& b a secte and tstarhybanking enironment

10.8KEY WORDS

1. Banker and Customer:

X

X

X

Banker

Csbmer

Banking relatonship
Accontholder
Deposit

Wihdraat
Accontmainenance
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2. Obligations of a Banker & a customer:

x Whatare he primarybligatons of a banker bards
is cebmers?

x Discss he diof confidentalitbeeen a banker
and a csbmer.

x Whatresponsibilites does a cebmer haw bards
heir banker regarding maingining heir accon?

3. Bouncing of Cheques:

x What are he common reasons for a chege ©
bouoce?

x Eglain he legal consegences of boncing a cheqe
in gujusdicton.

x Howan an indiidal or bsiness pregntcheqes
from boncing?

4. Liabilities of Parties:

x Whatare he liabilites of he isser (draer) of a
bonced cheqgef?

x Discss he poental financial losses and legal
recotse awmilable © he recipient (paye) of a
bonced chege.

x Howdo he liabilites of paries change if here is
eidence of frad or negligence in he cheqe

tansacion?
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BLOCK IV: PARTNERSHIP ACT, 1932

UNIT 11 DEFINITION, FORMATION,
TYPES AND REGISTRATION OF
PARTNERSHIP,

Structure
11.0 Intodcton
11.10bjecte:
11.2Nate of Parhership

11.1.1 Definiton of Parbership, ‘Partners’, ‘Firm’, and

‘Firm’s name.
11.1.2 Essentals of a Parhership
11.1.3 Tpes of Parhers
11.1.4 Positon of Minor as a Parher
11.1.5 Tpes of Parherships
11.2.6 Parhership disingished from oher Forms
of Organisatons
11.3 Formaton and Registaton of  Parhership
11.1.6 Formaton of Parhership
11.1.7 Parnership Deed
11.1.8 Registaton of Parhership
11.1.9 Effect of non-registaion
11.4 LetUs Sm Up
11.5 KeywVords
11.6 Ansers b Check YouProgress

110 INTRODUCTION

The grotwvof bsiness and he nmber of bsiness deals led b he
replacement of sole propriebrships Wi joint bsinesses.
Parnerships are a pe of bsiness grop in tich @ or more
people wrk bgeher o ro a bsiness. When tor more people
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form a parhership, heyool heir resotces, like moneyand hings,

o help each oher and share he risk of raning he bsiness.

Athe end of he 1800s, itag hoghtd be sryimporantb
goern he parhership bsiness form in order b sbp he bad hings
(here @re manybad hings hat happened oer tme) from
spreading and rining bsiness organiaton and tade.

When itag firstmade, tie Indian ContactActof 1872 coered all

areas of tade and commerce. Sectons 239 —266 of Chaper IX of he
Actmanaged parbership bsinesses. Bthese rles are notall

hatag regired. A lotof hings entnseen and ncon tolled.
This meant hat goernment had © be more detiled, so he
goernmentpassed more lasv The Indian Parhership Act 1932
tkes he place of Chaper IX, sectons 239 b 266. Itcomes from

he English Parhership Actof 1890.

Partership is jsta grop of people to agree b ark bgeher,

and itdoesn't hag anylegal wighto it So, he idea behind
parherships is hata firm is nota hing or a legal person; itis jsta
grop of people wrking bgeher, and he firm name is jsta name
for he people o haw decided b ark bgeher on a bsiness.

Since a parhership sars W a contact hatcontactis contolled

byboh he Parnership Actand he general lavaf contacs faen

he Parhership Actdoesn'tsayanki ng specific. So, he Indian
ContactActs rles abotmaking an offer and acceping it geing

paid, giing free consent making ste he objectis ®lid, and oher

hings also applyb a parhership contact

11.10BJECTIVE:

On completon of sting  his Unif gull be able b:

x Define parhership and eglain it essental feates
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x Describe
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Government. A partnership firm cannot use the word “Limited” as

a partof it name.

11.2.2 Essentialsof a Partnership
Secton 4 of he Actgiws a descripton of a parhership. Looking at
his definiton, he folloimg hings msthe presentfor a parhership

b eist

1) There mstbe atleastvpeople.
Tavor more people msthae agreed o do bsiness bgeher for
he connecton b eist

3) The deal mst be © split he bsiness's income.
4) Theyall hag b do he job, or one of hem has b do itfor
egrgne.

5) Each parner is responsible for eerfiing hatanoher parter
does for he bsiness. We Wl nowicklyalk abothe folloimg

hings:

2) A grop of wor more people wrking bgeher o achiew a
shared goal: Tavor more people mstagree b wrk bgeher in
order for his b be a parhership. People mstbe able b legallyign

a contact All of hem can be natal or artficial, or some can be
natal and some artficial. There mstbe atleasttvpeople for it

b be a parnership, or else its nota partership. If his nmber drops

o one Dbecase of somehing like deah or bankrpty he
relatonship ends. While t he Actdoesn'tsaynowinanyparters are
alloed, secton 464 of he Companies Act 2013 does. This means
hatanygrop or partership companycan onlyhag p b 50
parhers. The Companies Actof 2013 ses he followg limis on
he nmber of parhers t hat a bsiness can hae:
a) Rle 10 of he Companies (Miscellaneos) Rles, 2014, from he
Cental Gogrnment say hata bsiness can hag no more han 50
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parhers.

b) The Companies Act2013's Secton 464
1) says,"proided hathe nmber of persons hat maybe
prescribed nder his shsecton shall notegeed one hadred."
So, he rles sayhathe bp can be different btitcan neer
be higher han 100.

2) Agreement: Secton 5 say hata parhership relatonship
strs ¥ a contact notlistnding. This means hata Hindu

entre familyraning a familybsiness or a Bumese Bddhist
hsband and e raning a bsiness are notparhers in hose
bsinesses. The dea | set he rles for hovhe parhers Wi
wrk bgeher. Theycan agree b somehing in vifng or in
person. Btits beer for boh partes b hae a signed
ndersanding so hatif here is a disagreement its easier b see
tatheir r  ole and relatonship is.

3) BusinessThe deal shold be for a legal bsiness b be done.
Part 2(b) of he Act say hat "bsiness” coers tade,
occpaton, and job. When guook p "partership,” he ard
"bsiness” means "carring on bsiness,” hich means doing
he same hings oer and o ®r again. Thatdoesn'tmean ithas b
be a long process, hogh. Een a single ente of a projectcan

be considered if tvor more people keep wrking atitb make
money

4) Splitting the Profit: For here b be a parnership, boh
people msthaw decided b ro a bsiness (nota chariy and
splithe earnings beten them. If gwshare gains, gualso

share loses, nless guagree b somehing different Sharing
profis, on he oher hand, is  an imporantpartof a relatonship,
btsharing loses is not Parhers can agree o splithe profis in

anyayheyanf p © and inclding eact amons.

Bsiness Lagv - 200



Hoeer, if one parher get all he profis, here is no

parbership.

5) Mutual Agency: In a parhership, he bsiness can be ro by
all of he parhers or byone of hem warking for all of hem.
There are W imporanthings hathis senence means. For
strers, each parher has e righto be ingled in raning he
bsiness. Second, t hateach person has he poer b make
decisions for hemseles. Each parher in he bsiness is boh
he omer and he agentfor all he oher parters. When itcomes

b he bsiness of he companyhe is bond byhathe does

and anoher parner is bond bynathe does.

Sik, Parhers Are Liable: Each parter is responsible b he
hird partfor eerkiing he firm did tile he &g a parber. A
parter is fllyresponsible for eertiing he bsiness does.
This means hathe parber's personal asses can be sed b

sette he bsiness's bills.

11.2.3 Typesof Partners
i) Parhers becase heyhaw a parhership agreement and

i) Parhers becase heyhae agreed b hold otfsecton 28].

The Actdoes notsaynatkind of parhers can be sed. This

is vien in he bsiness agreement In real life, he different

pes of parhers are, based on houmah heyare responsible,

1) Actual, Active, or Ostensible Partner: This pe of
parber akes an acte role in raning and managing he
bsiness and shares in it gains or loses. For all bsiness -
relaed asks, he wrks as an agentfor he oher parners. If he
decides b qif he needs b letegrgne knowo hathe i s not

responsible for whatoher parters do afer he retres.
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2) "Sleeping" or "dormant" partners: These parhers pti
moneyinb he bsiness and share he gains, btheydon't
help ro or handle he bsiness. Btheyhag b payhe hird

paries.

for eertring he companydoes. Thatkind of parher can
leaw he companyhiotelling angne abotit Soon afer

he retres, he is no longer responsible for tathe company
does. This kind of parher doesn'thag b do antring, bthe
can look at he firm's books and geta copyof hem.
Nominal parter: This pe of parher doesn‘tptmoneyinb

he bsiness or help ra it he or she jstgigs heir name b

it Third partes can serhese parhers, hogh, for eerkiing

he companydoes. Osiders see hem as parhers in he
companybtheyare not This is differentfrom a sleeping
parher. When heyare leaing he companyheyhae o let

he people know

4) Partners in profits only: A parber in a parbership
companyno onhyhas b share in he profis and nothe loses

is called a parter in profis onlySo, if someone has enogh
moneybtdoesn'tantd aike risks, he oher parhers may

lethem join he bsiness. No maer ha this job is, he is stll
responsible o hird partes for eerfiing he companydoes,

jstlike he oher parners.

5) Subpartner: A hird partis called ashh  -parher ten a
parher chooses b share he galh of he bsiness i hem.

A sh -parter is nothe firm's parher. He wrks ik anoher
parber. If a sb -parher doesn'tpayheir share of tie firm's

bills, heydon'tha & anyrighs or responsibilites tard he
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firm. He can'tro a bsiness i a parher, look atheir
books, or claim a share of he profis. He also can'tbind he
companyor oher parhers ik tathe does. The onlyright

he has is b a share of he properis income faen he bsiness

ends.

This is called "esoppel” or "holding otf If someone's
actons or wrds make anoher person hink hatheyare a
parher in a bsiness ten heyare not and hatoher person

act on hatinformaton, hen hatperson cannotlaer deny
being responsible for he actons of he bsiness. In his ay

itis possible for a legallybinding partership b form here
here @ no official parhership deal before. This kind of
person is called a parher byesbppel, and heare responsible

b eergne else. Th e same hing happens en a company
say someone is a parher faen heyare not and hatperson
eiber les himself be portagd as a parher or doesn'tdeny
hathe is a parher. In his case, he person is called a parher
byhanging otiWhen a parher retres btdoesn'tell he
pblic, hewre stll responsible as a parher becase heyeld

ot

11.2.4 Position of Minor asa Partner

Minor Agrees b he Adanages of Parhership:

De b he facthatparhership is a legal arrangement The people

o sign a contactmstbe able b legallydo so nder heir ow

lasv A child is notold enogh b sign a contact He can'tbecome

a parher becase of his, bthe cold enjoyne perk s of parhership

if all he parters agree.

Teenagers' Righs:
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A deal beeen him and he bsiness say hathe can hae a share

of te land and he income. Anyof he companig books can be
looked atand copied byhim, btnotanyoher books. [Part30 (2)]
Minors can fighthe parters b getheir moneyback or an accont
of heir share of he firm's properfor income taen heyno longer
wrk for hie firm. Using he rles in Secton 48 as moh as possible,
an appraisal Wl be sed o figee othownach h is share is arh.
Minors are responsible for heir debs p b he amontheyowin

he bsiness. Its nothis falthathe companydid tatitdid, and

neiher is his prige land. He can'tbe hoghtof as bankrptif he
firm's asses can'tbe sed o payis bills.

Positon ten becoming an adlt A child can choose b become a
parher or end his relatonship 1 he firm hin sixmonhs of
becoming an adltor ten he learns hathe has been graned he
benefis of parhership, ticheer comes first

In he netsixmonhs, he has b leteergne knovif he plans ©
become a parter in he companyor if he has decided notb. In he
eenthathe fails b gie sch arning, he Wl become a parter in

he companyafer sixmonhs. [Part30 (5)]

If hat person becomes a parner, a) he stll has he right and
responsibilites he had as a minor otl he becomes a parner; b) he
is personallyresponsible b hird partes for eerfiing he firm did

afer he became a parter; and c) his share of he  firm's propertand
profis Wl be he same as it @ hen he a a minor.

As long as he person gies phlic noice hatheydon'tantb

become a parher, hewl stll hae he righs and obligatons of a
minor atl he dae of he notce. They Wl also notbe responsible
for anyactons aiken byne firm afer he dae of he notce, and hey

can se he parners for heir share of te propertand profis.
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11.2.5 Typesof Partnerships
A relatonship can be for a specific jotneyfor a setamountof tme,
or atanytme. Based on howong itlass, a relatonship can be

broken dowinb grops:

i) Free-form partership (Secton 7)

i) Specified Partership (Part8)

i) Free-form partership: Secton 7 of he Actsay hata parhership
is atull if: i) no setlengh of ime has been agreed pon for he
parhership; and ii) here is no oher ayd deermine if he

parhership eiss.

Becase here is no setdae for ending a parhership, if one person
dies or retres, he partership W stll remain. Secton 43(1) say
hatanyparher can end he parhership bysending vien notce o

all he oher parhers hathe ant o end h e bsiness. The company
is no longer in bsiness as of he dat vien in he notce as he

dae of dissolton, or as of he dae he notice s sent if no sth

dae is gien.

ii) Pariclar relatonship: This pe of relatonship is made for a

specific projector jotneyor for a setamountof tme. This kind of

parhership ends abmaicallyinen he projectis oer or he tme

limitros oulf parhers agree b end he par hership before he end

of he agreed -pon &rm, heycan. If he parhership contnes afer

he erm is oer or he ente is finished, itis considered a

parhership atill.

11.2.6 Partnership distinguished from other Forms of
Organisations

i) Co-ownership and Partnership It is co -omership, not

parhership, faen @ or more people ow propertbgeher, se
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he propertfor bsiness, and splithe profis. The main hing hat

makes hem differentis:

1) A parnhership alay sars Wi a contact teher its vien
dowor not On he oher hand, co  -omership can come from an
agreement he laypositon, or anyoher reason. For eample, co -

heirs of a propery/

2) A parner wrks for he oher parhers, bta co -omer doesn't

wrk for he oher co  -omers.

3) In a parhership, boh he wners and losers are split In contast

co-onmership doesn'talay do hat

4) A parher can'tgie ahis righs and ineress b someone else
wiotasking all be oher parters first Bta co -omer can do hat

een if he oher omers don'tagree.

5) Each parter can onlyask for a share of he moneymade from he
propertes. A co -omer can ask for he properyo be splitp,
6) A parher has a claim on he bsiness's properybta co -oner

does not

HinddointFamilyrirm and Parhership: A Hindgointfamilyfirm

is nothe same as a partership in he ay below
1) A Hindujoint family(HUF) bsiness comes from sanding,
tich means being born inb te familyA partership comes from

a contact

2) The Indian Parbership Actgoerns parherships, file Hindu
Lawoerns Hindwndiided Families.
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3) A child can'tbe a parter, bthe can enjoyhe perks of being a
parber. In HUF, on he oher hand, a child is atmatcallya
member from he daye is born, bthe is notpersonallyesponsible.

4) When a parher dies, he relatonship ends, btilaen a co -

parcener dies, itdoesn't

5) In a partership, each parher can preymch ake moneyfrom
and bind he oher parters. Btin a HUF companyonlyhe Kara

(manager) or head of he familycan do hat

6) In a parhership, each parher is personallyresponsible for he
firm's bills. Btin a HUF bsiness, onlyhe Kara is personally
responsible.

7) A parher can ask for he firm's books, bta co  -parcener can't
The onlyhing he can do is ask for he asses of he familybsiness

b be splitp.

8) A parhership companyneeds b be estblished before itcan se
people from oside he firm. For HUF, on he oher hand, gulon't
need b regiser.

9) Each parber has a setshare hat can onlybe changed by
agreement Hoeer, if someone in he familydies or is born, hat

person's share can growr shrink.

10. There is a clear limiton he nmber of parhers, btin a Hindu

jointfamilycompanyhere is no sch limit
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11.3FORMATION AND REGISTRATION
OF PARTNERSHIP

11.3.1 Formation of Partnership

An agreementis needed b form a parhership. This agreementcan
be vien dow spoken otlod, or sggesed byhe ayhe

paries actin bsiness sititons. The Indian Parhership Actof 1932

say hatin order for v or more people b ark bgeher as a

parhership, heymstagree b do so.

A good contacthas b come from people o are legallyable b
sign it and heir agreementsholdn'tbe laflilyagainsthe layw
morallyeng, or againstphlic policy There are, hoeer, o

egeptons:

i) A child can join he benefis of a curentpartership companyas
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hich

d) A sitor claim of set-off, he wle of tich does not

egeed one hodred  rpees,

e) A proceeding in egcton  or oher proceeding incidentl b
or arising from a sttor claim for notegeeding one hodred

rpees in ale.

f) A sit by a firm hich has no place of bsiness in he

erribries ©
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proper acconting records .

11.6ANSWERS TO CHECK  YOUR
PROGRESS

1. Whatis a parnership, and howloes itdiffer from oher forms of
bsiness organiaions?
2. Can gueglain he concept of a Parnhership Deed and it
significance in a parhership?
Formation:
3. Whatare he essental elemens reqired for he formaton of a
parhership?
4.Whyis itrecommended b hae a vien Parhership Deed raher
han relyng on a erbal agreemen®
Types:
5. Describe he main differences beten a general parhership and
a limied partership.
6. Howoes a Limied LiabilifParhership (LLP) differ from oher
pes of parterships
in erms of liabilig
Registration:
7. In hatcircmsances is itnecessaryfor a parhership b regiser
ik he goernmen#
8. Whatare he poental benefis for a parhership hatchooses b
regiser ikl he goernment®
9. Can guotine he pical seps ingled in he registaion

process for a parhership?
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UNIT 12 KINDS, RIGHTS AND LIABILITIES
OF PARTNERS, MI NOROG S STATUS I
PARTNERSHIP FIRM,

Structure

12.0 Intodaton

12.1 Objectes

14.2 Mal Relatons of Parhers

12.2.1 Righs of Parhers

12.2.2 Dtes of Parhers

12.3 Propertof he Firm

12.4 Relaton of Parters W1 Third Partes

12.4.1 Implied Ahoritof a Parter

12.4.20 Implied Ahoritand770.000008583 -0.000061035 576 813.6 reW* nBT/F1 12 Tf1 0 0 1 72.024 4
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he lavof parherships bilds on he lavof agencies. A parher
wrks for boh he omer and he agent So, HC is responsible for

hathe oher parters do and he oher parhers are responsible for
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12.2 MUTUAL RELATIONS OF PARTNERS

People sallyhink hat since a partership is based on an
agreement he erms of hatagreementill be he onlyones hat

decide each parher's right and dies. Hoeer, his is nothe case.

The parhership deal maynotclearlyspell otall of he parbers'
righs and responsibilites. If hathappens, he Acts rles Wl no
longer be ®lid. Becase he LLC Act(Sectons 9 and 10) set oti
righs and aisks hatcan'tbe changed byagreement Theyhae b be

tken in order b gethe healh benefit s of he pills. Ths, he joint
righs and dtes of parhers are onlyne responsibilitof he parher

to signed he contact Act of Parhership Parnhership he
Partership Acthas mostof he rles abothatparters can and

can'tdo. These rles can be fond in Sectons 9 —13 and Sectons 16 —
25. As walreadysaid, all of he Acts rles can be changed byan
agreementbeeen he parhers, egeptfor sectons 9 and 10, tich

spell othe parhers' absol& responsibilites. Nowlets alk abot

he imporantpars of he Acthatsayhatparters can and can't

do.

12.2.1 Rights of Partners
Unless oherise agreed byne parhers, eeryarher has followg
righs :

i) Right to take part in the conduct of business Each parter can
paricipae in he condotand managementof he bsiness of he

firm.

i) Right to be consulted :Each parher has he rightb egress his
opinion and be heard in all maers affectng he bsiness of he firm.

All decisions Wi, hoeer, be made bynajoritrh he egepton
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of certin maers like change in he nate of bsiness and
reconstton of e firm.

lii) Right to have access to books Each parher has he righto
inspectand copyanyof hie books of he firm. Btia minor admied

o he benefis of he firm can inspectand copyonlyhe books of
accont He cannotclaim access b oher books of he firm.

Iv) Right to share profits equally : Each parter Wl share he
profis of he bsiness

of he firm eqally

v) Right to claim interest on capital : Normally no inerestis
alloed on he capitl contibed byhe parhers. Buif he
parbership agreement prowdes for he pagnent of inerest on
capitl, itshall be pagble onlyotof he profis.

In oher wrds, if here are losses, he inereston capitl Wl notbe
alloed.

vi) Right to interest on advances:f parher has adenced some
amountas loan b he firm, he Wl be enited b intrestata rae

agreed pon, and tere no rae is decided, atsiyer centper annm.
Inereston loan Wl be pagble een if here are losses.

vii) Right to be indemnified: A parber has b be indemnified by
he firm in respectof all egenses and liabilites inctred byhim in

he ordinaryand proper condotof bsiness. He Wl also bk entted

o claim reimbrsement for all pagnens made byhim in an
emergencyfor proect ng he firm from loss prowded he aced in a
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1) To keep tack of and gie he companyanypri ®e gains made
byhe parber  from anybsiness he firm does or fromt he se of
propertor bsiness  tes hathe companyhas.

1) To gig he companya record of all he moneya pa rber makes
byarringoti  ina prige bsiness, he parnher sallyloesn'thag

o followanyrles.

on anybsiness besides he firm's apd. Btif boh parhers agreed,
hatno parter can wrk for someone else hile arking for he
company he sholdn't cafry on anyoher bsiness, teher it
compees w h or doesn'tcompee W he firm wotgeing

permission from he oher parters.

8. To wrk for he companyand do hings hathe companyneeds
© be done.

iX To actilain he limis of real or perceied poer. If a parher

goes begnd hathe's alloed b do and he oher part ners don'tlike
it he Wl be he oher parners for he loss heystfered becase of

tathe did.

X He cold notgie amyhis right and inerest in he firin o

stangers itiothe permission of all he oher parners.

¥ To be giltof all he actons of he bsiness boh bgeher

he ot her parhers and on heir om  firm done tile he's a parher.
This means hathe companig debbrs can gethatheye oed
from anyparter.
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12.3 PROPERTY OF THE FIRM

Yowknowhatnoless here is a vien agreementb he opposie,

all parters owhe firm's propertbgeher. The properishold

onlyoe omed and sed byne parters for he firm. Becase of his,

itis imporanto find otinathe firm's propery is. Byagreement
he parhers sallydecide hatbelongs b he bsiness and tat

belongs b one or more of hem indiwdally Btif here isn'tan
agreement like hatand guantd knowf a certin piece of
propertbelongs b he companyor not y oull hae o find ot
tere itcame from, tyitas boght and howthas been sed.

Part14 say hatif here isn'ta deal sajng oherise, he firm's

propertincldes:

i) all he properies, righs, and ineress hatere originallypartof
he firm's sock; ii) all he properyhathe firm boghtor gotin
some oher ay

iii) he assetboghtih companymoneyand iy he companig

good name in he bsiness arld.

This means hatantiing hatis added b or aken amyih he

firm's common sbck dting he parhership period, teher directy

or hrogh bsiness, becomes he firm's propertuless itcan be
show hathe parbers had a different ptpose. Howesr, if a
parher's properyis sed for bsiness prposes, it does not
abbmatcallypbecome he firm's properyltcan onlybelong b he
companyf all of he parhers agree hatheyantitb. For insaince,

if a piece of land is boghtin he name of one  parher btpaid for
byhe firm (or ki moneyfrom he firm's profis), itis considered

o belong b he firm aless here is a clear prpose b he opposie.

A similar eample is ten v people renta coal mine b wrk

bgeher. The lease Wl be con  sidered he properiof he company
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12.4 RELATION OF PARTNERS WIT11
THIRD PARTIES

Youdearned in U'nit12 hateqal agencyis an imporantpartof a
relatonship. Each pariner is boh he clientand he agent This is he
parhers' sance, and itcontols howeydeal W hird partes. | s
clear from Secton 18 hat When looking athings from he oside,

a parher is someone to wrks for he companyb do is job. All

he oher parters are bond bynathe does for hie bsiness as long

as itis done in he normal ro of bsiness and in he name of he

bsiness. Th atmeans all pa rhers are responsible o osiders for

12.4.1 Implied Authority of a Partner

In he conetof a parnhership firm, he atioritof/a parher means

his atoriyo bind he firm byhis act. This abioriymaybe

egress or implied. The atiorijconferred on a parber bymai
agreementis called an egress ahorit Buitere here is no
agreementor tere he parhership agreementis silent he actof a
parher tich is done b carryon, in he sal aybsiness of he

kind carried on byhe firm, binds he firm (Secton 19). This
capacitpof a parher o bind he firm by his acs is called he 'implied
ahoritof a parher'. In order hathis actmayfall ikin he scope

of his implied atioriyhe folloimg conditons mstbe fifilled.

1 The actdone byhe parhers msirelaé b he normal bsiness of

he firm. If itis of a nate tich is notcommon in he pe of
bsiness carried on byhe firm, itl notbind he firm een if it

has been done in he name of he firm. For eample, an egorer of
readynade garmens places an order for a hge ganttof ligar in

he name of he firm. As his actdoes notrelae ® he normal
bsiness of he firm, itWl notfall wain he scope of implied
ahoriyThe firm, herefore, Wl not be bond byit
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2 The actmsthae been done in he sal ayof carring on

hefirm's bsiness. In oher wrds, he actshold be soh as is sal

in he pe of bsiness carried on byhe firm. For eample, X and Y

are parhers in a retil bsiness. Goods ere sold on credito Z.
Lafer on, X receied he amoatfrom him (Z) on behalf of he firm.

Y does notknovef his receiptandX tlises his amontfor his
personal se. Receiing moneyfrom debbrs is an actdone in he

sal cotse of bsiness.

Hence, he firm cannotclaim he amontfrom Z on he plea hatX

had no ahoritb receig he amont Itis difficlib clearlylay

dowas.b tatis sal and watis osal in a bsiness. 1t

depend on he nate of bsiness and he sage of t rgde. For
eample, bing and selling of goods, draimg and acceping bills

of eghanges, @king loan, et, are considered normal actites in

case of a tading concern. Btin case of an actoneering firm or a

firm of solicibrs, aking loan is notcon sidered b be a sall actiy

3 The acpmstbe done in he firm's name or shold, in some
manner, implan inenion © bind he firm. For eample, A and B
are parhers in a satonerysiness. A goes b a twlesaler and by

on creditcertin qaniyof pencils in be firm's name. H e ses hese
pencils for he familySince his actis of he kind sallydone in

he satonerybsiness and is done in te firm's name, itl bind

he firm.

Actitiin he implied atiorifof a parter : The implied atioriy

of a parher shall normailyinclde :prchasing, on behalf of he
firm, goods in fich he firm deals or hich are sed in he firm's
bsiness;

i) selling he goods of he firm
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iii) receiing pagnentof he debs derd he firm and giing receipt
herefor

iy seting accons i hird partes dealing i he firm

yemploing serans necessaryfor carring on he firm's bsiness;
1) borromgponeyin he creditof he firm;

1i) pledging goods of he firm as sectitfor he prpose of getng
loans;

ui) dramg, acceping and endorsing negotable instmens on
behalf of he firm;

ixemploing solicibr b defend acton againsthe firm and

Acts outside the implied authority of a partner: Sectons 19(2)

has resticed he scopk

of implied atioritof a parber. According b his secton, in he
absence of any

sage or csbm of tade b he. Contaryhe implied atiorijof a
parher does notenabie him b:

i) shmitb arbitaton a disp# relaing o he bsiness of he firm;

i) open a bank accoaton behalf of he firm in parber's owname;
iii) compronlise or relingish anyclaim or porion of he claim by

he firm;

iyikidraw sitor proceedings filed on behalf of he firm;
yadmitanytiabiliyin a sutor proceedings againsthe firm;
1) acgire immoable properion behalf of he firm; I

1) tansfer immsble propertbelonging o te firm, and

1ii) ener inb parhership on behalf of he firm.

Hoeer, he parhers, bymal agreement can restictor eiend

he implied aboritof a parner.

Parter% atoritin an emergency. According b Secion 21, in

an emergencya parher Wl hae an ahoritb do all sth act b
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proecthe firm from loss as a prdentman wld odertke nder

similar circmnstinces in his owcase. These act do notform part

of he implied ahoritof he parher btineerheless, heyold

bind he firm. For eample, he parhers of a tading firm byan
egress cortactdecided hatno parter wld haw he ahoriy

o sell goods of he firm aboe he ®le of Rs. 10,000ikot
consling all oher parhers. Omg b a sdden slmp in market

he prices, crashed. One parter, in order © sa & he firm from loss,
sold all he sbck wrh Rs. 1,00,000 ihotconsling anyoher

parher. The firm is boad bysch actof he parher

12.4.20 Implied Authority and Third Parties

Onher people can se anyparher for antring he or she does tile

actng hin he bonds of his or her open or implied poer. We
can alk abotheir responsibiligp hird partes for hese kinds of

actons nder he followg headings.

1. Partner's implied authority can be expanded or limited As
walreadysaid, he parters in a bsiness can agree b eiher egand

or limithe implied atioritof anyparter. The hird paryon he

oher hand, is notbond byanylimis on a parher's assmed poer

nless itknosvabothose limis. In ot her wrds, anysecretlimis

on he assmed poer of anyparher hag no effecton he hird
paryOne eample is a bsiness companyhatonlyetparners by

hingson creditpb Rs. 1,000. At ird partho didn'tknowbot

he limitgae a parher of he firm goods arh Rs. 1,500 on credit

The company has b payhe hird parybe fll amont

Effecs of an admission bya parter: Becase a parher arks for

he firm, anystementor admission made bya parher abothe

firm's bsiness is enogh eidence againsthe firm, as long as he
stementor admission is made in he normal cotse of bu  siness.

3. Whathappens fen gugie noice o an asing parber? You
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alreadyknowatgiing noice b an agentabothings relaed b

agencyis he same as giing noice b he omer. For parmership,

he same rle holds te. This means hatanynesvabothe firm's

bsiness hatis gien b a parher o normallyges itas partof he
firm's bsiness is considered b be a noice b he firm. If a scam is
done byhe parbers and a hird paryagainsthe firm, his rle

old notapply

4. Partners are responsible for something the firm doe<€ery
parher is responsible b hird partes for eertring he firm does

tile he or she is a parher. This means hata hird partcan se

each parher separaelyr W oher parters for eerkiing he firm

does.

5. Liability for wrongdoing by a partner: If a parher does
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from a hird partin he cotse of it bsiness and anyof it parhers
misses he moneyhile itis in he firm's care. For insance, X, Y,

and Z ro a bsiness bgeher. K, o oed he companymoney

pay back 2 lakh rpees, bt2 doesn'tell Y and Z abotitand
spends he moneyon oher hings. Becase K paid X, he wld no
longer hae b payhis bills.

125 POSITION OF INCOMING AND
OUTGOING PARTNERS

When here is anychargc in he compositon o f he partership, itis
called 'reconstaton  of he parbership firm'. The reconstton
tkes place fen

1. A newarher is admitd

2. A parhcr reires

3. A parner is egelled

4. A
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majorit/In his case, A doesn'tneed he permission of B and C o
let his son (o is nowan adl) become a pter.

A newparnher is notresponsible for anybills he companyhad
before he became a parter. While he & a parber, he as only
responsible for hings he firm did afer he joined. This rle is mosty

te, bthere are vegeptons.

a) Theycan agree hathe Wl share he responsibilitfor he firm's
pastactons. Thatbeing said, credibrs can'tgo afer he neyarher

for old debs oless (i) he newfirm has aken on he old firm's
liabilites and (ii) be redibrs haw acceped he neviirm as heir

csbmer and released he old firm from it d

b) A child to is alloed b se he firm's serices and hen, ten
he tns 18, chooses b become a parter is personallyresponsible
o hird partes for eertring he firm did taile he a8 a minor.

12.5.2 Retirement of a Partner

Anyparher can leag he companyin one of tiree ay. i) Wi he
agreementof all he oher parters; ii) in line ik a clear agreement
beten he parhers; or iii) if he parhership is atill, byriing

o all he oher parters and ellinghemh e ans b leaw.

Liabilites are: A parher o is leaing is stll responsible for
eertiing he companydid before he retred or ankiing hatas

stll open twen he retred. He mayhoweer, be released from his
responsibilitp tie hird partes if esrgne agrees. A deal like his
shold be made beken te hird paryhe retred parher, all he

members of he nevirm, and he retring parter.

This kind of ndersanding can be said otilod or not

The retring parter is stll responsible b hird paries for anyactons
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tken byoher parters afer he retred, een if hose actons wld

haw been he firm's responsibilitbefore he retred. This is atl he
pblic is bld hathe retring parber has been released. The former
parber Wl notbe responsible b angne o does bsiness ik
he firm and doesn'tknovhathe &g nota parher. For he most
part his wld sill be teif a sleeping parter retred. Anyparher

can tll be pblic hata parher is retring; he retring parher need
notbe present

The right b: A parber to is leaing has hese t righs.

1. He can ro a bsiness hatcompees 1 tie firm's and can psh
hatbsiness. Btoless heyagreed oherise, he can't(i) se he

firm's name; (ii) actlike he's raning he bsiness of he firm; or (iii)
tyb getold csbmers b byfrom him. H oeer, if boh parhers
agree, some more limis can be pton he leaing parber. For
insénce, he mightnotbe able b ra he competng bsiness in a
certin area for a certin amontoft ~ me. This is notgoing b be seen

as a tade barrier.

2. If here isn'ta final accontsetementbewen he partleaing
and he If here are stll parhers and heykeep doing bsiness ik
he firm's properyhe retred parter can get(i) hatshare of he

profis heymade.
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claim his share in he profis of he firm. If, hoesr, he parher
tansfers his share in tie firm on i dissolion or on ceasing o be

a parnher, he tansferee il be entted b claim he share of he
tansferring parber in he asses of he firm  and for he ptpose of
ascertining hatshare he can ask for on accoatas from he dae of
dissolton. As a maer of fact no parber can tansfer his inerest

in he firm i be inenton hf making him a parher in he firm
wothe consentof al | be oher parhers. Youwhold noe hat
teneer some change tkes place in he constton of he firm,

he mall right and liabilites of tie old parher in he reconsitd

firm contne © remaln he same as heyere before he
reconstton t ook place. For eample, A, B, C and D are parhers
o sharc profis in be rato of 4:3:2:1. Theyadmitanewarher E

o is entted b one  -hird share in he profis of he firm. In his
sititon, nless he parhers decide oherise. A, B, C and D sh all
contne o share he remaining -hird of he firm's profis in he
rato of 4:3:2:1, he newrofitsharing rato being 5:4:3;2: 1

12.6SUMMARY

Parters in a bsiness sallyagree on tat heir right and
responsibilites are b each oher. Hoeer, if he agreementdoesn't
spell otcertin righs or dies, he Actill make p for hem.

There are also righs and asks of parhers hatare set  otin he Act
and cannotbe changed byan agreement

Unless oherise agreed, he Act say hat a parher has he

followg righs: (i) o be inwled in bsiness; (ii) b be consled;
(iii) b see he books; (iy b share profis eqally (¥ b claim
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oherige decided, he followg partes' righs and responsibilites

vard each oher (I'm sing he old laywll contne for 10 yars.

12.7 KEY WORDS

Arbitration: Deerminaton of a maer in dispt byne jdgement

of one or more persons called arbitabrs.

a Common Stock:Propertheld in common owership.

Implied Authority: The aboritof a parher as conferred bylaw

o bind he firm byhis act done on behalf of he firm in he firm's
name.

Incoming Partner: Newarher admied b a parbership firm.
Insolvent Partner: A parher tose asses (inclding his inerestin

he firm) athem presentfair ®laton is instficientd payhis

debs.

Mandatory: Absol# proisions of laviatare ¢ omplsoryand
cannotbe changed byagreement

Order of Adjudication: A jdicial order declaring a person
insolent

Outgoing Partner: A parher to leaes he parher ship firm by
wpof retrement deah, eglsion, insolencyet.

Partnership Property: Propertoriginallyoroght b he common

sbck of he firm or acqired laer byor for he firm.

12.8 ANSWERS TO CHECK YOUR
PROGRESS

1. Whatare he differentkinds of parters hatcan eistin a
parhership firm? Eglain each kind briefly

2. Discss he righs of parhers in a parbership firm. Howlo
hese righs differ from hose of oher sakeholders?
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3. Whatare he liabilites of parbers in a parbership firm?
Howare hese liabilites deermined and at are he
conseqences of breaching hem?

4. Eglain he sasiof minors in a partership firm. Whatare
heir right and limitions in sch a bsiness sefr?

5. Howvean a minor become a parher in a partership firm?
Whatare he legal implicatons and safegards ingled in

soh a scenario?
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UNIT 13 DISSOLUTION OF PARTNERSHIP
FIRM.

Structure

13.0 Intodaton

13.1 Objectes

13.2 Dissolton of a Parnership firm

13.2.1 Dissolton of Parhership

1.3.2.2 Dissolton of Firm

13. 3 Modes of Dissolton of a Firm

13.3.1 Dissolton kothe Order of Cott
13.3.2 Dissolton byOrder of Cort

13.4 Conseqgences of Dissolton of  a Firm
13.4.1 Righs of a Parter on Dissolton
13.4.2 Liabilites of a Parher Dissolton

13.5 Setementof Accons

13.6 Smmary
13.7 KeyVords
13.8 Ansers b Check YouProgress

130 INTRODUCTION

Yowownowow sarta parhership companyand he pars of

he Indian Parhership Acthatdeal ¥ parters' relatonships ik

each oher and heir responsibilitb hird partes. In his nit gu

Wl learn abothe rles hatapplyhen a bsi iness goes otof
bsiness. These rles coer he differentay hathe bsiness can

end, he right and dies of each parner dting he end, and he sy

hatparners' accons are seted.

1310BJECTIVES

After studying this unit, you should be able to:
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x disingish beeen dissolton of parhership and
dissolton of firm describe he modes of dissolton of firm

X eglain he right and liabilites of parhers consegentd
dissolton of firm

X eglain howaccont are seted among parbers on
dissolton

13.2 DISSOLUTION OF PARTNERSHIP
FIRM

The Indian Parhership Actmakes a disincton begen dissolton

of parhership and dissolton of firm,

13.2.1 Dissolution of Partnership
A parnership hatends jstmeans hathe parhers' relatonship has
changed. Sch changes happen faen a bsiness is reorganigd, like

ten a neysarher joins.

ten someone newoins or ten an eising parber gis, dies,

goes bankrpt or is kicked oti

For some parnherships, ending he parhership maylso mean ending

he companyA

Afer he parners' relatonships change, he bsiness maydecide o
styas a rebilthe firm. Btien a bsiness is closed, italay
incldes he breaking p a relatonship.

For Eample A, B, C, and Dare in bsiness bgeher as a partership.

A, is foand o be bankrptbyhe cott The grop of A, B, C, and
D wrks bgeher.
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o an end: a newarnership beten B, C, and D comes inb being.
This brand-newan agreementbegen B. The newame for C and

D is "reconsted firm." So, on  a saementof A 21s has gone
bankrpt hie parhership finds disbanded, bthe companyis stll
going. ik he B, C, and D were picked.

1.3.2.2 Dissolution of Firm

In Secton 391, “dissolion of a firm" means he end of he
relatonship beeen all he parters in a firm. Ithappens ten here

is no longer anyconnecton beeen anyof he parhers. When his
happens, he companysbps doing bsiness, sells it asse &, pay off
it debs, and diwdes he eka moneyamong it parhers based on
hownch of he companig propertheyow In his ay he

relatonship comes b an end.

13. 3 MODES OF DISSOLUTION OF FIRM

The dissolton of firm mayke place eiher ikiothe order of he cott
or byan order of he cott The 4rcmstnces nder fhich su ch
dissoltons tke place are  showin Figte 1

Dissolumon of Firm

Dhssolution Dissolution

Rt L T T o e

pemicie oo Tk
Lo =3

: z s
fizs b gl e et s D S R
e e e R e i e R o e Tt

13.3.1 Dissolution without the Order of Court
Dissolton of firm ikotbe order of he cott ke place in he
folloimg ay"

I.  Dissolution by mutual agreement: Youknowhat a
companyis formed bymal agreement Itcan also be ended by
mal agreement beeen he parbers hat are alreadyhere.
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Its essental for parhers d ndersand heir poental liabilites pon
dissolton and b tike appropriat seps b miigat risk. Consling ik
legal consel egerienced in parbership lavean help parhers naigae
he dissolton process and minim ig personal liabiliy

13.5SUMMARY

Dissolton of partership, notdissolton of firm, is hie erm for taen he
relatonship beten parters changes, like ten a parter retres or a new
parher joins. breakdow of firm incldes he breakdow of parhership
beten all parhers. Ifheco  tdoesn'tsep in, his cold happen angy
A parher can ask he cottb dissole he parnhership if (i) he or she is
crag(ii) heyare permanentynable b wrk, (iii) heyare dishonest
(iyheykeep breaking he agreement (Yheysell all o f heir shares b a
hird paryor (i) he bsiness keeps losing moneySome sititons tere

a parbership can end ikiota cottorder are (i) aen boh parbers
agree, (ii) en certin eens happen, (iii) aen one parner gies noice
ten he part nership is atill, or (iy ten all (or almostall) of he

parhers go bankrptor he bsiness becomes illegal.

The parhers hae he righto (i) an eqal share of he firm's propery/(ii)

heir premim back if he parhership ends bo soon, (iii) © sbp ohers

from sing he firm's name and propery and (iy certin righs if he
parhership is dissoled for fr ad, among oher reasons. The parhers are
stll responsible b hird partes for anking heydo afer he bsiness is

dissoled if notce is notgien o he phblic. Anyayguook atit a

parber can stll bind be firm, and boh parters hae right s and
responsibilites bard each oher hatmaybe needed b wod p he

bsiness and finish deals hatere sared bunot finished fen he

bsiness as dissoled.

Some sectons of he Act like 48, 49, and 55, go inb greatdeph abot
howo sete bills beten parhers. If here isn'ta contact saing
oherise, all losses, inclding lack of capitl, mstbe paid for firstiki

profis, hen ik capitl, and fi nallyif needed, bycontibtons from all
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parhers based on hownch of he profis heyshared. Itis he firm's

asses, inclding he moneyparters ptin © make p for he lack of

capitl, hatill be sed b (i) payoff he firm's debs, (ii) paypack each

parter for loans heygae he fi rm, (iii) payback each parher for he
amoutheycontibed o he capitl, and (iy payeach parher his share

of he profis. If, on he oher hand, a parher goes bankrptand can'tpay

hats oed b hem, he healhyparhers Wl share he differ ence based
on he amontof moneyheyhad faen he parhership ended (Garner v
Mtrayle).

The parner is responsible for eerfzing. So, his personal fads can also
be sed b sete he firm's bills. Bta parher's prige asses Wl firstbe

sed b payoff his owdebs. If here is anymoneyleftoer, itill be

sed b payoff he firm' s debs if needed. In he egnthata bsiness goes
otof bsiness, goodill is sallyconed as an asset nless he contact

say oherige. Itcan be sold eiher byiself or ikl oher asses from he

bsiness.

13.6 KEY WORDS

Dissolution: Breaking p of anyconsted bodyof persons.

Dissolution of Partnership: A change in relaion of parbers cased by
eens like admission of a newarter, et.

Dissolution of a Firm: Dissolton of partership beten all he parbers

of a firm.

13.7 ANSWERS TO CHECK YOUR
PROGRESS

1. Whatare he common reasons for he dissolton of a parhership
firm?
2. What legal seps are inwled in he dissolton process of a

partership firm?
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10.

11.

12.

13.

Howdoes he dissolton of a parhership firm affecthe righs and
liabilites of he parbers?

Whatare he procedtes for seting he asses and liabilites of a
parbership firm dting dissolton?

Whatrole do parbership agreemens playn goerning he dissolion
process?

Howare profis and losses distibed among parbers dting
dissolton?

Whatare he aximplicatons for parbers and he partership firm
pon dissolton?

Whatdo gundersand bydissolton of firm'l Howan a firm be
dissoled? 2 Under tatcirconsances he cottcan order

dissolton of he firm on a sitbya parher?

Describe he righs and liabilites of parters on dissolion of a firm.

Whatare he rles regarding setementof accons of a firm afer

dissolton?
Eglain flly

Where goodill has been sold afer dissolton of he firm, hatare
he righs of a parter in relaton o he bsiness of he firm?

If a firm has been dissoled on accoutof insolencyof a parher
and e asses of he firm are notstficientb repayhe capitl of he
parbers, howld his deficiencybe seted? Discss.

Describe he righs of a parber taen he firm has been dissoled on

he gronds of' frad or misrepresention of a parher
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BLOCK V: THE COMPANIES ACT, 1956 &
2013

UNIT 14 COMPANY-  DEFINITION,
MEANING, FEATURES AND TYPES,

Structure
14.0 Intodoion

14.1 Objecte:

14 .2 Definiton,

14.3 Meaning,

14.4 Feates

14.5 TYPES OF COMPANY

14 .6 Smmary

14.7 KeyWords

14.8 Ansers b Check YouProgress

140 INTRODUCTION

When a companyis formed, cerain rles and reglatons are laid
down along with the objectives of the company’s operations and its
ptpose. These lasvreglae he inernal affairs of a company
There are v imporaint ses of docmens hat define hese
objectes and goern he foctoning of he companyand it
direcors or inernal affairs. These docmens are Aricles of
Associaton (AOA) and Memorandm of Associaton (MOA). Here,
el discss in detil he Aricles of associaton. Aricles of
Associaton contin he by -lasvhatreglae he operatons and
factoning of he companylike he appointnentof direcbrs and
handling of financial records to name a few. Let’s imagine the
companyas a machine. The aricles of associaton hen can be
considered the user’s manual for this machine. It defines the
operatons hathe machine is spposed b perform and hove do

haton a day -b -daybasis .
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14.10BJECTIVE:

X The Actalso aims atimproing corporat goernance in

India.

X To make iteasier for Indian companies b sartand operae
heir bsinesses;

X To promoe corporae goernance in India;

X To improg economic dewlopment in he coatyby

promotng enteprenetship.

14 .2 DEFINITION,

As per Secton 2 (5) of he Companies Act 2013, Aricles of
Associaton hae been defined as “The Articles of Association
(AOA) of a companyoriginallyframed or alered or applied in
ptsance of anyprelosl companylawr his Act

14.3 MEANING,

Wih a phenomenal change in he domesic and inernatonal
economic landscape, he Goernment of Indiadecided © replace be
Companies Act 1956 ilr a newegislaion. The Companies Act 2013,
endeawrs d make he corporae reglatons in India more conemporaryin

his artcle, ekl focsion he meaning and feates of a Company

Meaning of a Company

There are manydefinitons of a Companybyariosi legal egers.
Hoeer, Secton 2(20) of he Companies Act 2013, defines he erm
‘Company’ as follows: “Company means acompany

incorporaed nder his Actor nder anyprelos company law.”
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Hence, in order b ndersand he meaning of a Company itis
imporantd look athe distncte feates hateglain he realm of a

Company

14.4 FEATURES OF A COMPANY

A Company is a Separate Legal Entity

One of he mostdisincte feates of a Companyas compared b

oher organiatons , is hatitacqires a oige characer of being a
separat legal entyyHence, ten guiegiser a companygugiw it

a legal personaliy ik similar right and poevsasa hman being.
The eisence of a companyis distnctand separae from hatof is
members. It can ow propery bank accoos, raise loans, incu
liabilites and ener inb contacs. According o Lawitis albgeher

differentfrom he sbiscribers b he Memorandm of Associaton .
Also, ithas a distnctpersonaligtich is differentfrom hose to
compose it Member can also contactil he Companyand acgire

a rightagainstitor incua liabilifp it Hoeer, for anydebs, he

credibrs can sethe Companyothe members cannot

A Companycan ow enjoyand dispose of a propertin is ow
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In his Act he dies of a Direcor haw been defined. Ithas also
defined the duties of ‘Key Managerial Personnel’ and

‘Promoter’.

For phlic companies, here shold be a roaton of aditfirms
and adibrs. The Actalso preens adibrs from performing
non-aditserices b he companyIn case of non -compliance,

here is shsantal criminal and ciul liabilitfor an adior.

The tole process of rehabiliaion and ligidaton of he
companies in he case of he financial crisis has been made time -
bond.

The Act makes it mandabryfor companies b form CSR
commiees, and formlae CSR policies. For certin companies,

mandabrydisclostes hae been made W regard b CSR.

Lised companies oghtb hae one direcor b representsmall

shareholders as all.

There is proision for he search and seige of docmens,

dting he inesigaton, ikotan order from a magistat.

Norms hae been made stingentfor acceping deposit from he

phlic.
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14.5 TYPES OF COMPANY

Jointsbck companycan be of ariosiges. The follomg are he
imporantpes of  compa
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The proisions of he Companies Acthall applyp hese companies
also egeptin so far as proisions of he Actare inconsisentiti

hose of soh Special Act [Sec 616 (d)] These companies are
generallyformed © meetsocial n eeds and notfor he prpose of

earning profis.
C. Registered or incorporated companies

These are formed nder he Companies Act 1956 or oder he
Companies Actpassed earlier b his. Soh companies come inb
eisence onlyhen heyare regisered nder he Actand a
certficat of incorporaton has been issed byhe Registar of
Companies. This is he most poplar mode of incorporaing a
company Regisered companies mayfther be diuded inb tree
caegories of he followag.

i) Companies limited by Shares These pes of companies hae
a share capitl and he liabilitof each member or he companyis
limied byhe Memora ndm b he  egntof face ale of share
shiscribed byhim. In oher wrds, dring he eisence of he
companyr in he eentof imding p, a member can be called pon

b payhe amouatremaining opaid on he shares shscribed by

him. Soh a companyis called com panylimied byshares. A
companylimied byshares maybe a pllic companyor a prige

companyThese are he mostpoplar pes of companies.

i) Companies Limited by Guarantee :These ¥ pes of companies
mayr mayiot  hae a share capitl. Each member promises b pay

a figz d sm of moneyspecified inhe  Memorandm in he eentof
ligidaton of he compa nyfor pagnentof he debs and liabilites
of he companySec 13(3)] This amontpromised byhim is called

‘Guarantee’. The Articles of Association of the company state the

nmber of member it tich he companys b be regisered [Sec

Bsiness Lagv - 257



27 (2)]. Soh a companyis called a companylimied bygarante.

Sch companies depend for heir eksence on entance and
shiscripton fees. Theymayor maynothae a share capitl. The
liabilitof he member is limied b he e&ntof he garanee a nd
he face wle of he shares shscribed byhem, if he companyhas

a share capitl. If ithas a share capitl, itmaybe a phlic company

or a prige company

The amountof garanee of each member is in he nate of reserg
capitl. This amont cannotbe called pon egeptin he eentof

wding p of a company Nontading or non -profit companies
formed b promoe ¢ lte, art science, religion, commerce, chariy

spors et. are generallyformed as companies limied bygaranee.

iii) Unlimited Companies : Secton 12 gies ch oice b he
promoers b form a companyitt or iotlimied liabiliy A
companynothaing anylimiton he liabiliyof it members is

called an “unlimited company’ [Sec 12(c)]. An unlimited company
mayor maynothaw a share capitl. If ithas a share capial itmay

be a phlic ¢ ompanyor a prige company If he companyhas a

share capitl, he aricle shall sae he amountof share capitl ik

tich he companyisb be regisered [Sec 27 (1)]

The aricles of an alimied companyshall she he nmber of

member ik tich he companyis b be regisered.
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teaed as a single member. The minimm nmber of memberso

form a prige companyis

iii) A prige companycannotinie he phlic o sbscribe for it
capitl or shares of debentes. Ithas b make it ow prige

arrangement

B. Public company

According to Section 3 (1) (iv) of Indian Companies Act. 1956 “A
public company which is not a Private Company”,

If eeeglain he definiton of Indian Companies Act 1956 in regard
o he phblic companyanot he followg :

i) The aricles do notresticthe tansfer of shares of he company

ii) Itimposes no resticton no resticton on he maknm nmber

of he members on he company

iii) Itinies he general phlic b prchase he shares and debentes

of he companies

(Differences between a Public Company and a Private company)

1. Minimum number : The minimm nmber of pe rsons regired

b form a pblic companyis 7. Itis 2 in case of a prige company

2. Maximum number : There is no resticton on makmm nmber
of members in a phlic companyhereas he maknm nmber

cannotegeed 50 in a prige company

3. Number of directors. A phlic companymsthag atleast3
direcors tereas a  prige companymsthae atleast2 direcors
(Sec. 252)
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4. Resticton on appointmentof direcors. In he case of a phblic
companyhe direcbrs mstfile i he Regiser a consentb act

as direcors or sign an andertking for heir qalificaton shares. The
direcors or a prige companyneed notdo so (S ec 266)

5. Resticton on inaton © shscribe for share s. A phlic
companyinies he  general phblic b sbscribe for shares. A phlic
companyinies he general phlic b shiscribe for he shares or he
debentes of he co mpany A prige companybyis Aricles
prohibis intaton o phlic b shscribe for isshares.

6. Name of the Company :In a prige company he w  ords

“Private Limited” shall be added athe end of it name.

7. Public subscription: A prige companycannotinie he phlic

b ptchase i shares or debentes. A phlic companymaydo so.

8. Issue of prospectusUnlike a pblic companya prige company
is notegeced b isse a prospecsi or file a saementin liewf

prospectiill he Registar before alloing shares.

9. Transferabiliyof Shares. In a pblic companyhe shares are
freelytansferable (Sec. 82). In a prige companyhe righto

tansfer sharesisresticed byAricles.

10. Special Priuleges. A prige companyenjoy some special

priileges. A phlic companyenjoy no soh priileges.

11. Qarm. If he Aricles of a companydo not proude for a larger
garm. 5 members personallypresentin he case of a phlic
companyare garm for ameetng of he companyltis 2 in he case

of a prige company(Sec. 174)
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12. Managerial remneraton. Toal managerial remnera  ton in a
pblic companycannot  egeed 11 per centof he netprofis (Sec.

198). No soh resticton applies b a prige company

13. Commencementof bsiness. A prige companynagommence
it bsines s immediaely afer obaining a cerificae of
incorporaton. A phlic companycannot ~ commence i§ bsiness

until it is granted a “Certificate of Commencement of business”.

Special priuleges of a Prige CompanyUnlike a prige a phblic
companys shjectb a nmber of reglatons and restictons as per

he regiremens of Companies Act 1956. Itis done b safegard

he ineress of inesbrs/shareholders of he phlic ¢ ompanyThese

prideges can be stied as follosv

a) Special priuleges of all companies. The follow ing priileges are
amilable b eeryprige company inclding a prige company
tich is shsidiaryof a phlic companyor deemed b be a phlic

company,

1. A prige companymaybe formed i onlytv persons as
member. [Sec.12(1)]

2. Itmaycommence allotmentof shares een bef ~ ore he minimm
sbiscripton is  sbiscribed for or paid (Sec. 69).

3. Itis notreqired o eiher issea prospectid he phl ic of file

stementin liewf  a prospectt (Sec 70 (3)]

4. Restictons imposed on pllic companies regarding  fther isse

of capitl do not applyon prige companies. [Sec 81 (3)]

5. Proisions of Sectons 114 and 115 relatng b share arran s shall
notapply it (Sec.  14)
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6. Itneed notkeep an indexof members. (Sec. 115)

7. Itcan commence it bsiness afer obtining a cerificae of
incorporaton. A cerificae of commencementof bsiness is not
regired. [Sec. 149 (7)]

8. Itneed nothold satirymeetng or file a satiryreport[Sec.
165 (10)]

9. Unless he artcles proude for a larger nmber, only  twvpersons
personallypresent shall form he qarm in case of a prige
companyhile atleastfie member personallypresentform he

garm in case of a pblic company(Sec. 174).

10. A direcbr is notreqired o file consentb actas soh i be
Registar. Similarly he proisions of he Actregarding nderaking

b ake p qalificaton shares and pay  for hem are notapplicable
b direcbrs of a prige companies [Sec. 266 (5) (b)]

11. Proisions in Secton 284 regarding remoal of direcbrs byhe
companyin general meetng shall not applyb a life direcor
appoined bya prige companyon or before

1stApril 1952 [Sec. 284 (1)]

12. In case of a prige company poll can be demanded byone
member if notmo re han seen members are present and by
member if notmore han seen member are  present In case of a
pblic companypoll can be demanded bypersons haing notless

han one -enh of he bal wing poer in respectof he resolion

or holding shares on tich an aggregae sm of notless han fify

hosan d rpees has been paid -p (Sec. 179).

13. Itneed not hag more han tv direcors, tile a pu blic

companymsthaw atleast hree direcors (Sec. 252)
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b) Priueges awilable b an independentprige c ompany(i.e. one
tich is nota  shsidiaryof a phlic companyAn independent
prige companyis one fhich is nota shsidiaryof a phlic
company The follomg special prileges and egmptons are

amilable b an independentprige company

1. Itmaygiwe financial assisance for ptchase of or shiscripton for

shares in he companyiself.

2. Itneed not like a phlic companyoffer righs shares b he eqiy
shareholders of he company

3. The proisions of Sec. 85 b 90 as b kinds of share capid |, new
isses of share capitl, wtng, isse of shares i disproporto nae
righs, and erminaton of  disproportonatlegessie righs, do not

applyb an independentprige company

4. A tansfer or tansferee of shares in an independent pr iae
companyhas no rightof appeal b he Cental Goernmentagainst

refsal byne co  mpanyp regiser a tansfer of  if shares.

5. Sectons 171 b 186 relatng b general meetng aren  otapplicable
o an independent prige companyf itmakes it owproisions by
he Art icles. Some proisions of hese  Sectons are, hoeer made

egresshapplicable.

6. Manyproisions relatng o direcors of a phlic ¢ ompanyare not

applicable b an independentprige companye.g.

a) itneed nothag more han 2 direcbrs.

b) The proisions relaing © he appoinment ret iremeng
reappoinment et. of  direcbrs to are b retre byotion and he
procedte relaing, here b are  notapplicable b it
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c) The provisions requiring the giving of 14 days’ notice by new
candidaes seeking elecion as direcbrs, as also proisions reqiring

the Central Government’s sanction for increasing the number of
direcors byamending he Aricles or oherwse begnd he

makmm figd in he Aricles, are notapplicable b it

d) The proisions relaing © he manner of filing p casal
gcancies among direcbrs and he deaton of he period of office
of direcors and he reqiremens hathe appointmentof direcors
shold be wed on indiwallyand hat he consent of each
candidae for direcbrship shold be filed w1 he Registar, do not

apphy it
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8. The proisions prohibitng he shscribing for, or prchasing of,
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period of hree monhs from he last  dayf he releantperiod ten
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2. ShsidiarfCompany
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company(sayCompanyH), e former (Compa  nyS) becomes he

shisidiaryof  he contolling companycompanyH).
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b) Foreign Companies : It means anycompanyi ncorporaed
oside India tich has an esablished place of bsiness in India
[Sec. 591 (1)]. A companyhas an estblished place of bsiness in
India if ithas a specifi ed place athich itcarries on  bsiness sth
as an office, sbre hose or oher premis es W some isible
indicaton premises. Secton 592 b 602 of Companies Act 195 6
congin proisions applicable © foreign companies factoning in
India

14.6 SUMMARY

The Companies Actof 2013 is a milesbne in he reemp of he
Companies Actof 1956. A landmark inclsion in he Actis Secton
135 tich makes ayfor Corporat Social Responsibiliya clase
binding companies regisering net profitof more han INR fig
crores b inest2% of heir netprofis in actites, Programmes and
projecs argetng larger social good. Seeral relaed sectons of he
Actspporthe inerpreaton and egcton of proisions nder
Secion 135. The reftbished Actof 2013 inclde s seen schedles
of hich Schedle VI otines actiies hatcan be nderaken by
companies nder CSR compliance. These actites are inerpreed
as sbijecs mandaed o bring in larger social good. Wih he prpose
of simplifing he inerpreaton 0 f he Actitr respectb CSR, he
Ministyf Corporae Affairs released a setof nine rles tich ere
affeced from April 1, 2014 and haw proed b be helpfl for
companies in adhering b he proisions laid otfor CSR and i$

practce.

14.7 KEY WORDS
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The listmentoned belovproides guh kegrds sed in he
Companies Act2013, tich aspirans mstknow

x Appellate Tribunal — Qestons can be asked abotihe

Natonal CompanyLavAppellae Triboal

x Associate Company- Qesions can be asked on he

definiton of an associat company

x Called-Up Capital — Qestons can be asked abotihe

difference beten called -p capitl, atioried capitl and

nominal capitl

x Company Liquidator — The definiton of company

ligidaor is imporant

x Qestons can be asked on he difference beten

debentes, deposit and derigte

14.8 ANSWERS TO CHECK YOUR

PROGRESS

1. Define ‘Company’. What are its essential characteristics?

2. Eglain te special priuleges of a prige companyas compared
b a phlic

company

3. Bring othe difference beken parhership and companyform

of organiaton.

4. Write noteson:

a) Charered Companies

b) GoernmentCompanies

5. Classifycompanyform of organiaton on he basis of liabilitof

members
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151 OBJECTIVE:

After studying this Unit, you should be able to:

X Undersand The Meaning and Prpose of Memorandm of
Associaton;

x Describe The Different Forms of Memorandm of
Associaton ReleantTo

x DifferentKinds of Companies;

X List The Different Clases of The Memorandm of
Associaton;

x Eglain The Doctine of Ulta Vires; And

X Describe The Procedte for Aleraton of VariosiClases of
Memorandm of Associaton

x Eglain The Meaning and Prpose of Aricles of
Associaton;

x Describe The Conens of Aricles of Associaton;

x Eglain The Procedte for Aleraton of Aricles of
Associaton;

X Knowrhe Limittons on The Poer of The Companyb
Aler Aricles of Associatons;

x Eglain The Relatonship of And Disincion Beeen
Artcles of Associaton and Memorandm;

x Eglain The Legal Effecs of The Memorandm and
Aricles; And

x Undersand he doctines of constaie notce and indoor

management

152 MEMORANDUM OF ASSOCIATION

Memorandm of Associaton is he mostimporantdocmentof a
companyltstes he objecs for iich he companyis formed. It

conains he righs, priileges and poers of he companyHence it
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is called a charer of he company ltis teatd as he constton

of he company It deermines he relatonship begen he
company and he osiders. The tole bsiness of he companyis
biltp according ® Memorandm of Associaton. A company
cannot nderake anybsiness or actit/not saed in he
Memorandm. Itcan egrcise only hose poers hich are clearly

sted in he Memorandm.

15.2 DEFINITION OF MEMORANDUM OF
ASSOCIATION

“The memorandumof associationof acompany i st
defines the limitation ahepower ofthe company establishedder
theAct ” . Carnsd

Ths, a Memorandm of Associaton is a docmentiich ses ot

he constton of he company. It clearly displays the company’s
relatonship Wi oside wrld. Italso defines he scope of i
actites. MoA enables he shareholders, credibrs and people to

has dealing Wi he ~ company in one form or anoher b know he

range of actiies.

15.3 CONTENTS OF MEMORANDUM OF
ASSOCIATION

According ® he Companies Act he Memorandm of Associaton

of a company mst conain he followmg clases:

(i) Name Clase of Memorandm of Associaton

The name of he companyshold be sted in his clase. A
companyis free b select anyname itlikes. Bthe name shold
notbe idenical or similar b hatof a company  already regisered.

It shold not also se wds like King, Qeen, Emperor,
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Goernment Bodies and names of World Bodies like U.N.O.,
W.H.O., World Bank et. If itis a Phlic Limied Companyhe
name of he companyshold end i he wrd ‘Limited” and if it
is a Prige Limied Companyhe name shold end i he wrds

‘Private Limited’.

(i) Siaton  Clase of Memorandm of Associaton

In this clause, the name of the State where the Company’s
regisered office is locaed shold be mentoned. Regisered office
means a place iere e common seal, satirybooks et., of he
companyare keptThe companyshold inimae he locaton of
regisered office o he registar win hirjday from he dae of

incorporaton or commencement of bsiness.

(i)  The regisered office of a companycan be shifed from one
place b anoher Win he owil a simple intmaton b he
Registar. Btin some siéiton, he companymay ant o shiftis
regisered office b anobher bw iin he she. Under soh
circmnséince, a special resolton shold be passed. Whereas,
shifthe regisered office b oher sae, Memorandm shold be
alered accordingly

(iv) Objecs Clase of Memorandm of Associaton

This clase specifies he object for ich he companys formed.

Itis difficlio aler he object clase laer on. Hence, itis
necessanpathe promoers shold drafthis clase careflly This
clase mentons all possible pes of bsiness intich acompany

may engage in fte.

The objecs clase mstcontin he imporéntobjectes of he

companyand he oher  objectes not inclded aboe.

(v) Liabiliy Clase of Memorandm of Associaion
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This clase stes he liabilitof he members of he companyThe
liabiliymaye  limied byhares or bygaranee. This clase may
be omied in case of alimied  liabiliy

(viy  Capitl Clase of Memorandm of Associaion

This clase mentons he maknm amont of capial hat can be
raised by he companyThe diision of capitl inb shares is also
mentoned in his clase. The  companycannotsecte more capitl
han mentoned in his clase. If some special  righs and priueges
are conferred on anype of shareholders menton mayalso be

made in his clase.

(vii)  Shscripton Clase of Memorandm of Associaton
Itcontins he names and addresses of he firstshscribers. The
sbscribers b he  Memorandm msttke atleastone share. The
minimm nmber of members is tin case of a prige  company

and seen in case of a palic company

Thsihe Memorandm of Associaton of he companyis he most
imporantdocment Itis he foodaton of he  company.

154 PROCESS OF ALTERATION IN
MEMORANDUM OF ASSOCIATION
(SECTION 13 OF COMPANIES ACT, 2013)

(i) Short summary:
Memorandm of associaton defines he relaton of he company
W he righs of he members of he companyinerestand also

estblishes he relatonship of he company W he members.

This secton corresponds o sectons 17 and 21 of he Companies
Act 1956 and secton 11(4) of he Indian Companies Act 1913
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and secton 18(1) of he English Companies Act 1948. Ithas been
made effecte from 1 -4-2014 wde Notification No. SO 902(E),
dated 26-3-2014.

(i) Introduction:

Any Companytich inended ® make anychange o he
Memorandm of Associaton (MOA) of is company Wl  hag
b comply Wk he proisions of Secton- 13 of Companies
Act, 2013 and anyoher applicable proisions of he Actand
applicable rles.

Company can aler i Memorandm by &y of aleraion in

follomg clase of Memorandm of Associaton:

Name Clause Reanicteredffice Clalice

ObjectClause LiabilityClause

Noe: * Eery aleraion made in he memorandm of a company
shall be noed in eery copy of he memorandm or aricles, as he

case may be.

A companymayaler anyconens of is memorandm bya special
resolton and compling w he procedee specified in his
secton. Hoeer secton 61 Wl be compliedik  for aleraton of
he capitl clase of he memorandm.

“Alteration “. The egression ‘alter’ means ® modify change or

ary © make or become different © change in characer,
appearance, et; b change in some respect

(i) Stepsfor Alteration in Memorandum of Association:
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STEPT I: Convey Board Meeting of Directors: (As per section
173and SS1)

x Isse Noice of Board Meeing o all he
direcors of company at least 7 day before he
dae of Board Meeting.

x Atch Agenda

x Noes b Agenda

x Draft Resolton

STEPIIl: Held Board Meeting: (As per sectionl73and SS1)

x At he Board meeing, he gien resoltons in
respect of aleraion in MOA mst be passed.

x Get Approal b Aleraton in Memorandm of
Associaton and recommending he proposal for
members’ consideraion by ay of special
resolton.

x Filng he dae, tme, and ene  of he general
meeing and abiorimg  a direcbr or anyoher
person b send he notce for he samed he

members.

STEP- lll: IssueNotice of General Meeting: (Section101)
Notice of EGM shall be given at least 21 days before tlaetl
dae of EGM. EGM can be called on Shorer Noice W  he
consent of ateast majoriy in nmber and niney fig percentof
sth partof he paid p share capitl of he companygiing a right
b ot atsoha meeing:

x Allhe Direcbrs.

x Members

x Adibrs of Company
The notce shall specify he place, dag, day and
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In case, regisered office has o be shifed from one Sae b
anoher Sae, a special resolton has o be passed and approsl
from he CompanyLawBoard has b be obtined by he
company The alered memorandm shold be filed Wi bhe
Registar of he Sae from tich he company is shifing and
also b he Registar of he Ske o tich he company is shifed.

(iv) Alteration of Objects Clause in Memorandum of Association

A company can aler is object clase by passing a special

resolton. Aleraion ofobject clase can be done forhe folloimg

reasons:

1.

For e prpose of carring on it bsiness more economically
and efficienty

. For he prpose of obtining he main bsiness of he

company by new andimproed means

. For he ptpose of enlarging or changing

Bsiness Lagv - 282






Theyare like he jointagreementin a bsiness. The rles for how

he companyshold be ro ere eglained in hem. They
specificallycoer hings like making calls, losing shares, he skills

of direcbrs, and he process for tansferring and sending shar es and
debentes.

15.6 REGISTRATION OF ARTICLES

Artcles of Associaton are one of he docmens hatmstbe filed

in order for a companyp be regisered. The Companies Actof 2013
say hathe aricles of a companymstbe in he forms showin

Tables F, G, H, I, and J in Schedle 1, depending on h e pe of
bsiness. Youmaynotice hat Table F has sample pieces for a
bsiness ose shares are limied. Theyare in Table G, H, I, and J.
Theyshovsample aricles for a companylimied bypromise hat
doesn'thae a share capitl, an alimied company hatdoes haw a
share capitl, and an alimied companyhatdoesn'thag a share

capitl.

A bsiness can choose b followll or some of he rles in he model
pieces hatapplyp it

For companies regisered nder he Companies Act 2013, he rles

in he model aricles hatapplyo hose companies il be he rles

of hose companies as long as heyare notcontadiced or changed
byhe regisered aricles of hose companies. These rles Wl apply
in he same wand b he same ekntas if heyare in he properly

regisered aricles of hose companies. For bsinesses hatere
formed nder an earlier lawhe ctrentaricles maysayin place

nless he companychooses b chan  ge hem based on he model

aricles in he releantable, as showabow.
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The Articles of Association are signed.

Company (Incorporaton) Rles, 2013, Rle 13 say hat he
The follomg is howre Memorandm and Aricles of Associaion
of he companyshold be signed.

U Memorandm and aricles of associaton of he company
mstbe signed byach shscriber b he memorandm. Each
sbscriber mst also inclde heir name, address,
descripton, and job ite, if anyThis mstbe done in front
of atleastone wess, o mu staesthe signate and also
sign and inclde heir name, address, descripton, and job
ite, if any

U When he sbiscriber signs, he itiess mstsay"| itiess
hatshscriber signed in mypresence (dae and place b be
gien)."
| also checked heir ID b make ste heyere o heysaid
heyere and s happyili he informaton heyfilled
ou

U If a person fo signs he paper can'tread or vk, he mst
ptinis hmbprintor mark on it ich mstbe described as
sth byne person witng for him. This person Wl hen pt
he sbiscriber's name neto or againsthe mark and sign it
b prowi tis real. He Wl also vie neto he shiscriber's
name he nmber of shares hatperson boght The person
in his role mstalso read he saementand aricles of
associaton b he member, eglain hatheysayand sign
hem b showatheyagre e W hatis nen.

U When a bodycorporae signs he memorandm, boh he
memorandm and he aricles of associaton mstbe signed
bya direcor, officer, or employe of he bodycorporae o

has been gien permission o do so byhe bodycorporae's
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board of direcbrs.

If he ser is a Limied LiabilisParbership, itmstbe signed bya
parher of he Limied LiabiliyParbership o has been gien
permission o do so bya decision hatall he parhers of he Limied

LiabilitParbership haw agreed o.

The rles sayhathe stementand aricles of associaton mstbe
signed in a certin ayen he person signing hem is a foreigner

to doesn'tlig in India.

15.7 CONTENTS OF ARTICLES

As gwnovknowhe Aricles of Associaton of a companyspell

othe rles for howie companyis ro from he inside. Secton 5

of he Companies Act 2013 say hathe aricles mstalso inclde
anyoher informaton hathe laway heymsthag. Howeer,
he companyan add anyher informaton o i pieces hatithinks

is imporantfor raning it

Setng p for entenchmentThe Companies Actof 2013 has rles
abotentenchmentfrom Aricles for he firstime. Part3 of Secton

5 say hathe aricles can inclde meastes for entenchment This
means hathe Aricles cold sayhatcertin pars of he Aricles
can'tbe changed jstbypassing a special moton; a more complex

setof seps mstbe aken.

These entenchmentrles can onlybe ptin place en a company
is formed or en all he members of a prige companyagree b a
change b he aricles of associaton or aen a special we is passed

byhe members of a pblic company
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If he aricles haw proisions for entenchment teher heyere
added en he companyas formed or laer changed, he company
mstnotfyhe Registar of hose proisions in he ayand form

hatmaybe reqired.

In mostcases, a companig Aricles of Associaton inclde rles and
lasvabothe followg hings:

i) The leaing otof he eample pieces as showin he different
ables, in tole or in part

(i) Share capitl: he nmber of shares, heir gle, and hovhey
are splitinb sbck shares and preference shares, if here are any
iii) The righs of each pe of member and howiose righs can be
changed.

(iv) The seps hatneed b be aken b gie otshares, make calls,
and forfeitshares.

V) Adding b, changing, or remoing share capitl.

vi) The rles hatmstbe folloed hen tansferring shares and
hoveyshold be done.

(vii) The companis lien on he shares gien b members for he
amounitstll oed on hose shares and he process for hat

viii) Who he companig omers and officers are, hownoh hey
getpaid, hatpowrs and tsks heyhaw, et.

ix) The state and make -p of he Adit Commite, he
Remupoeraton Commite, and he CRS Commite.

X) Informaton on hovb change shares inb sbck and sbck inb
shares.

xi) Notce of meetngs, wers' righs, nmber, polls, sbst@
ues, et.

xii) Accons being adied, moneybeing moed b© saings,
diwdends being declared, et.

xiii) The companig borrowig poer and howtshold se hat

poeY.
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117. The poer b change aricles bypassing a special moton is so
imporanthata companycan'tgetrid of itin anyay — Walker .
London TramayCompanyf1879].

Followg Secion 14(2) say hathxeneer he aricles are changed,
heymestbe filed i he Registar ihin fifeen day along ik

a prined copyof he changed aricles and a copyof he order from

he Triboal ahorilng he change, if necessary The Registar

msthen regiser he changes.

Anychange made b he aricles filed nder sbsecton (2) is slid
as if itere vien in he aricles from he sart as long as itdoesn't

break anylasv

15.8.1 Limitation on Power to Alter Articles

Younhae noed hatSecton 14 of he Companies Act 2013 allosv
companies b aler he aricles of associaton of a companyby
passing special resolton and tere aleraton is b haw he effect

of conering a phlic companyinb a prige company he
companyshall hae © obain he approwl of he Triboal also
besides passing special resolion. Hoeer, his right of he
companyb aler Aricles is shjectd certin limiaion. These

limigtons inclde:

1) Notb be inconsisentii Memorandm: The aleraton mst
notegeed he poers gien byhe memorandm or be in conflict
W anyproisions of he memorandm. In he eentof conflict
beken he memorandm and he aricles, itis he memorandm
ha tl presil.

2) Notb be inconsisentih Companies Actor anyher lawT he
aleraton mst not be inconsisent i anyproisions of he

Companies
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Actor anyoher sa — for eample, no phlic companycan
finance prchase of it owshares (Secton 67) and if he aricles of

sth a companyare alered so as b haw soh a poer hen soh

poer Wl be wid.

Similarlytere a resolton & passed egelling a member and
ahoriimg he direcbr b regiser he tansfer of his shares ot

an instmentof tansfer, he resolton & held b be inwlid as

being againsthe proisions of he Act[Madhaa Ram achandra
Kamah . Canara Banking Corporaton [1941]]

3) Notbe inconsisentiti anyaleraion made byhe Triboal:

Where nder Secton 242, he Tribnal makes an order i respect

b anyaleraton in he memorandm or aricles of a companyhen

he companyshall nothae he poar b make anyalerato n hich
is inconsisentit it orders egeptikl approal of he Triboal

[Sec. 242 (5)].

4) The alered artcles mstnotinclde anfing tich is illegal or

opposed b phlic policyor nlafia

5) The aleraton mstbe bonafide for he benefitof he companyas

a tole: Itshold notconsit a frad on or oppress he minoriy

The aleraton Wl not hower, be bad merelybecase itinflics

hardship on an indiidal shareholder. In Allen v s. Gold Reefs of
West Africa Limited [1900], a company had a lien on all shares ‘not
fllypaid -up’ for calls due to the company. There was only one
shareholder ‘A’, who owned fully paidup shares. He also held partly
paid shares in the company’. ‘A’ died. The companyalered i
articles by striking the words “fully paid up” and thus giving itself a
lien on all shares — teher fllypaid p or not The legal
representative of ‘A’ challenged the alteration on he grond hathe
aleraton had retospecte effect Held hat he aleraton as

good, as itag done bona fide for he benefitof he companyas a

tole, een hogh he aleraton had a retospecte effect
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Again, in Side Bottom vs. Kershaw Leese & Co. [1920p
companyws empowred byan aleraion in he aricles, ©
egropriaé shares held byanymember to & in bsiness in
competton i he companyAthe tme of aleraton, here ag

onlyone member doing bsiness in competion i he company

He challenged he aleraton. Held, he aleraton ag &lid being

bona fide for he benefitof he company

6) An aleraton of aricles of effecta conersion of a phlic
companyinb a prige companycannot be made wotihe

approal of he Tribnal (Secton 14).

7) A companycannotjsifyjpreach of contactih hird partes or

auid a contactl liabilitbyalering aricles: In Britsh Mtac

Spdicae Lt. v. Alperton Rubber Co. [1915], an agreement
proided hatso long as he plainiff spdicae shold hold 5,000

shares in he defendant company it shold hae he right of
nominatng wvdirecbrs on he Board of he defendantcompany

A provision to the same effect was contained in ‘Article 88’ of the
defendant company’s articles. The plaintiff syndicate nominaed
v direcors inom he defendantcompanyrefsed b accept An

aem pt @ hen made b cancel Aricle 88, btan injacton as

graned o restain it The learned jdge obsered hathe contact

ingled, as one of it erms hatAricle 88 as notb be alered.

Hoeer, here he damage is capable of being measted in erms
of money he companymayaler it aricles, sbjecto paynentof

damages for breach.

8) Retospecte operaton of Aricles: The amended reglaton in

he aricles of associaton cannotoperat retospectely btonly

from he dae of amendment [Pgre Lal Sharma . Managing
Direcor, J & K Indsties L. (1989)].

15.8.2 Effect of Altered Articles
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15.9 RELATIONSHIP BETWEEN
MEMORANDUM AND ARTICLES

The memorandm and artcles of associaton are tvkeylocmens
hatare regired for he formaton and operaton of a company
pariclarlyin jrisdictons folloimmg common lavprinciples like

he UK and i former colonies.

1. Memorandum of Association: This docment otines he
fadamengl conditons pon tich he companyis alloed b
operae. Itses forh he compans objectes and scope of
actites. Italso defines he relatonship of he companyit
he oside wrld, estblishing it eksén ce as a legal enty
Hisoricallyites considered as he companig "charer” and
contined clases specifing is name, locaion, objectes, and
limied liabilitsabl Hoeer, it significance has diminished
oer tme, e speciallyin jusdictons like he UK, fhere it
conens are sallylimied o saing he companiy name,
locaton, and limied liabilifclase.

2. Atrticles of Association: These are rles goerning he inernal
managementand operaton of he companyTheydetil howe
companyWl be rn, inclding procedees for meeings,
appoinmentand remoal of direcbrs, distibton of diidends,
et. Essentally heyreglae he relatonships beten he
companyand is shareholders, as @l as he relatonships among
he shareholders hemseles. The aricles are picallymore
comprehensig and deailed han he memorandm, as heydeal
W be day -b -dayoperatons and inernal goernance of he
company

In snmary tile he memorandm otines he companig

ekrnal relatons and fadamentl objectes, he aricles focsion

he inernal goernance and managementstote. Togeher, hey
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x Atrticles of Association: Amendmens b he aricles
are generallyeasier and more fleible. Theyofen
reque a special resolton passed by he
shareholders, alhogh specific procedtes mayary
depending on he jdsdicton and he companig
constton.

4. Legal Status:

x Memorandum of Association: Defines te
companig capacitand poers b act Itesablishes
he companig legal eisence and limis he actons
itcan aike.

x Articles of Association: Goern he inernal
wrkings and managementstate of he company
Theyeglat he relatonships been he company
and it shareholders, as @l as he relatonships
among he shareholders hemseles.

In essence, tile he memorandm otines he companig ekrnal
relatons and fodamenal objectes, he aricles focsi on he
inernal goernance and managementstate. Togeher, heyform

he consttonal framewrk win fhich he companyoperae S.

15.11 BINDING EFFECT OF
MEMORANDUM AND ARTICLES

The binding effectof he memorandm and aricles of associaton
lies in heir legal stsias fondatonal docmens hatestblish he
framewrk for a companig operaton and goernance. Here's how
heir binding effectpicallyorks:
1. Binding on the Company: Boh he memorandm and
aricles of associaton are binding on he companyiself.
Theyform a contactbegen he companyand is members

(shareholders) and beten he companyand is d QqNT-es of associaton
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Here's howconstaie noice wrks in relaion b he
memorandm and aricles of associaton:

1. Public Record The memorandm and aricles of
associaton are pblic docmens hatare filed Wi he
relesnt goernment atioriyy sch as he Companies
Registy in many jusdictons. These docmens are
amilable for phblic inspecton, picallyonline or pon
reqest

2. Presumption of Knowledge: Angne dealing W a
company soh as credibrs, csbmers, sppliers, or
poental ingsors, is presmed b hae knoledge of he
conens of he companyg memorandm and aricles. This
means hatheyare deemed b knovihe companig legal
capaciypo ers, and anylimiatons or restictons on it
actites as setotin hese docmens.

3. Legal Effects: Constaite notce of he memorandm and
aricles of associaton has imporantlegal conseqgences. For
eample:

x Third partes dealing ik he companyare boad by
he companig actons win he scope of it
consttonal docmens, een if heyere naare
of specific proisions.

x The companycannotrelyon he ignorance of hird
paries b escape liabilitfor actons hatfall win
is consttonal poers.

x Credibrs and oher partes can tke seps b proect
heir ineress by reiewag he companig
consttonal docmens before enering inb
tansactons ik he company

4. Protection for Third Parties: Constote notce helps b
enste tansparencyand proecthe ineress of hird partes

dealing i he company Itallosvhem b make informed
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6. Effect on Third Parties:

x  Third partes dealing it he companyare generally
bond byhe companig actons win he scope of
i memorandm and artcles of associaton.

x Aleratons may affect hird partes’ right and
obligatons, so tansparencyand commuicaton are
imporant

7. Case Studies or Examples:

x Eamples of significantaleratons inclde changes
b a companig name, objectes, or share stote.

x Cott cases may proide insight inb legal
principles goerning aleratons and  teir

implicatons for companies and stkeholders .

Constructive Notice: Knoledge of he conens of docmens on
he partof hose fo are dealing W he companyis presmed by

law

Inter se: Amongsthemseles.

Public Document: Anydocmentfich is in possession of an
officer of he goernment and is open b inspecton is knowas a

pblic docment

15.16 ANSWERS TO CHECK YOUR
PROGRESS

1. Incorporation Process:
x Whatare he keyseps ingled in he process of
incorporatng a compan§
x Which docmens are requred o be sbmigd for
he incorporaton of a company
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2. Memorandum of Association:

x What is bhe prpose of he memorandm of
associaton in he conetof companyncorporaton?

x Whatare he pical conens of a memorandm of
associaton?

x Howloes he memorandm of associaton esablish
he legal eksence and scope of actites of a
company

3. Articles of Association:

x Whatrole do he aricles of associaton playin he
goernance of a compan§

x Whatare some common proisions fond in aricles
of associaton?

x Howdo he aricles of associaton reglaé he
inernal managementand operatons of a compang

4. Alteration of Memorandum and Articles:

x Under hatcirconsénces can he memorandm and
aricles of associaton be alered?

x Whatprocedtes are picallyreqired b aler he
memorandm and aricles of associaton?

x What are he implicatons of alering he
memorandm and aricles of associaton on the
companyand it sakeholders?

5. Legal Requirements and Formalities:

x Whatlegal reqiremens mstbe methen alering
he memorandm and aricles of associaton?

x Are here anyformalites or appro®ls necessary
from reglabryatiorites or shareholders for sch

aleraions?
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6. Effect on Third Parties:

X
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Youearned abotbeing a partof a companyin Unit12. There are

a lotof people from all oer he cootyo wrk for a phlic
company of cotse. Becase of his, heychoose some people b

ro he bsiness. People like his are called direcors, and t heir main
job is b sethe companig policies and oersee and manage all of

is operatons. This oitWl each guabothe formal role of

direcors, atmakes hem qalified or notqalified, hoveyare

chosen, heir poers, asks, and responsibil ites, as &l as he

commites of he Board of Direcbrs.

161 OBJECTIVE:

After studying this Unit, you should be able to:
x Describe he ptpose and imporaince of companymeeings
x Listhe differentpes of companymeetngs
x Listhe hings hatmstbe presentata companymeetng
x Describe he differentpes of resoltons and tayheyare
passed
x Describe he ay and seps for wing in meetngs.
x Describe he lasvhatapplyp meetng mings.
X ERglain hata direcor is;
x ERglain hatheir legal role is;
x Listhe qalificatons and disqgalificatons of a direcbr;
x Eglain howlirecors are chosen;
x Talk abothe sititons ten a direcbr's positon becomes

open.

16.2 MEANING OF PROSPECTUS

The prospectus is a legal document, which outlines the company’s

financial sectites for sale b he ingsbrs.
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According b he companies act2013, here are foupes of he
prospect, abridged prospect, deemed prospect, red herring
prospecsy and shelf prospecst

16.3 DEFINITION OF PROSPECTUS

The prospecti is a legal docment for market paricipans and
inesors b prse, detiling he feates, prospecs, and promise of
a financial prodat

Itis mandatd byhe law be spplied b prospecte csbmers.

16.4 TYPES OF PROSPECTUSES

According to Companies Act 2013, there are four types of

prospectus.

Deemed Prospectus Deemed prospecsl has mentoned nder
Companies Act 2013 Secton 25 (1). When a companyallosvor
agrees b allot anysectites of he company he docment is
considered as a deemed prospectiia tich he offer is made o
ingsbrs. Anydocmenttich offers the sale of securities to the

public is deemed to be a prospectus by implication of law.

Red Herring Prospectusi Red herring prospectidoes notconain
all informaton abothe prices of sectites offered and hie nmber

of secuites b be issed. According b he act he firm shold isse

his prospecti b he registar atleasthree before he opening of

he offer and shscripton list

Shelf prospectusi Shelf prospecti is sted nder secton 31 of
he Companies Act 2013. Shelf prospect is issed fen a
companyor anyphlic financial instton offers one or more
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sectites © he pblic. A companyshall proide a alidiperiod

of he prospect, hich shold notbe more han one yar. The
glidiyperiod strs W he commencement of he first offer.

There is no need for a prospecsion fether offers. Theorg  anizton
mstproiwde an informaion memorandm ten filing he shelf

prospecsi

Abridged Prospectusi Abridged prospecti is a memorandm,
contining all salient feates of he prospecsl as specified by
SEBI. This pe of prospecsiincldes all he informaton in brief,
tich gies a smmaryb he inesbr b make frher decisions. A
companycannot is se an applicaton form for he prchase of

sectites nless an abridged prospectiaccompanies soh a form.

16.5 CONTENTS OF A PROSPECTUS

As per he regirementof Secton 26 of he Com  panies Act 2013,
conens of a prospectishall comprise of:

i) Informaton b be gien in a Prospecsi

ii) Repors b be setotin Prospect

iii) Declaraton

iy oher maers

16.5.1 Information to be given in a Prospectus
Secton 26 of he Companies Act 2013 along w1 Rle 3 of he
Companies (Prospecti and Allomentof Sectites) Rle, 2014

regire a prospecti o sae he follomg informaton namely

i) names and addresses of he regisered office of he company
companyecretryChief Financial Officer, adibrs, legal adisers,
tekes, if any he names, addresses and contct deails of he

corporate office of he isser company compliance offic  er of he
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isser companymerchantbankers and co  — managers b he isse,
registar o he isse, bankers b he isse, sbck brokers b he isse,
nderviers, creditraing agencyfor he isse, arrangers, if anyof

he instment names and address  es of sth oher persons as may
be specified byne Sectites and Eghange Board in i reglatons;

ii) daes of he opening and closing of he isse, and a declaraton
tich shall be made byhe Board or he Commite atiorised by

he Board in he prospecsihathe allotnentleers shall be issed

or applicaton moneyshall be refaded ikin fifee n day from he
closte of he issel or soh lesser ime as maybe specified by
Secu tes and Eghange Board or else  he applicaton moneyshall
be refoded b he applicans forhik, failing hich inerestshall

be de b be paid b he applicans att he rae of fifeen per cent
annm for he delagd period;

iii) a saementbyhe Board of Direcors abothe separae bank
accont tere all monies receied otiof he isse are b be
tansferred;

iy discloste of detils of all monies inclding tlized and
ntlizd monies otof he preiosiisse in he prescribe manner;

y detils abotindervitng of he isse inclding he names,
addresses, elephone nmbers, faxnxmbers and e -mail addresses of
he nderviers and he amontadervien byhem;

1) consentof he direcors, adibrs, bankers b e isse, tekes,
solicibrs or adgcaes, merchantbankers b he isse, registar o

he isse, lenders and egers;

1) he abioritfor he isserand he detils of he resolton passed

herefor;

ui) procedte and tme schedle for alloment and isse of
sectites;

iXx he capitl state of he companyshall be presened in he

followmg manner, namely
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i) a) he atorised, issed, sbscribed and paid p capitl (nmber
of sectites, descripton and aggregae nominal =le);

b) he siz of he presentisse;

c) he paid p capitlA) afer he isse;

B) afer congrsion of conerible instmens (if applicable);

d) bhe share premim account(before and afer he isse).

ii) be deails of he eistng share capitl of he isser companyin a
ablar form, indicatng herein W regard o each allotment he
dae of alloment he nmber of shares alloed, he face gleiof he
shares allotd, he price and he form of  consideraton.

X The prospecti b be issed shall contin he followg

partclars, namely -

a) main objecs and presentbsiness of e companynd is locaton;

b) he objecs of he isse;

c) he ptpose for wich here is a regirementof fods;

d) be fading plan (means of finance);

e) he smmanyof he projectappraisal report(if any;

f) he schedle of implemenaton of he project

g) be inerim se of fods, if any

K pariclars relatng o:

a) managementpercepion of risk facors specific b he project
b) gesaton period of he project

c) ekntof progress made in he project

d) deadlines for completon of te project and

e) anylitgaton or legal acton pending or aken bya Gogrnment
Departent or a satry body dung he last fie wars
immediatlypreceding he gar of he isse of prospecsi against
he promoer of he company

K) minimm shscripton, amontpagble byayof premim,

isse of shares oherise han on cash;
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Ki) detils of direcbrs inclding heir appointmens and
remoeraton, and soh pariclars of he nate and e&ntof heir

ineress in he companyas maybe prescribed; and

W disclostes in sch manner as maybe prescri bed abotsorces

of promoter’s contibton.

16.5.2 Reports to be set out in Prospectus
The prospecsi shall setothe followag repors for he prposes

of he financial informaton, namely

i) repors byhe adibrs of he companyiti respecto i profis

and losses and asses and liabilites, amous or rags of diidends,
if anypaid byhe isser companyin respectof each class of shares
for each of he fig financial yars immediaé  lypreceding he yar
of isse of he prospect and soh oher maers as maybe
prescribed,;

ii) repors made in he prescribed manner byhe adibrs pon he
profis and losses for each of he fie financial yars immediately
preceding he financial yar of he isse of prospecs inclding

sch repors of it shsidiaries and in soh manner as maybe

prescribed.

Hoeer, in case of a companyit respectd hich a period of
fie gars has notelapsed from he dae of incorporaton, he

prospecsi shall setotin soh manner as maybe prescribed, he

repors relaing © profis and losses for each of he financia | yar

immediaelypreceding e financial yar of he isse of prospect

inclding soh repors of it sbisidiaries;

iii) repors made in he prescribed manner byhe adibrs pon he

profis and losses of he bsiness of he companyfor each of he fig
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poer b issela cerificak in prsance of anytawT he repors from and
egertill be inclded in a prospectif

i) soh an egertis a person fo is notand has notbeen engaged or
ineresed in he formaton or promoton or managementof he company
ii) he giws his vien consentb he isse of he prospecsiand had not
ihdramhe consentail he prospecsiis deliered b he Registar for
registaton,

iii) a saementhathe has gien and notilidrawhis consenthereb is

inclded in he prospectt

Ezmptons

The aforesaid regiremens of Secton 26, hatis, ikt respectd he
conens do notapplyb:

a) Rights Issue, i.e.he isse b eising members or debente -holders
of a companyof a prospectior form of applicaion relaing o shares in

or debentes of he companyheher an applicanthas a rightb renonce

he shares in fasuof anyoher person or not

b) Shares/Debentures Uniform in all respectsThe proisions of
Secton 26 do notapplyp he isse of a prospecsior form of applicaton
relaing b share debentes fich are, or are b be, in all respect miform

it shares or debentes preiosiyissed and for he ime being dealtin

or qat ed on a recognigd sbck eghange.

Variation in terms of contract or objects in prospectus (Section 27)
If, atanyime, he companyan$ b aryhe £rms of a contactreferred

o in he prospecsi or objecs for tich for tich he prospect as

issed, itshall notbe alloed b do so egeptbymyof special resolton.

The notce of he special resol ton mstclearlyindicae he jstficaton

for sch ariaton and he same shold be pblished in he nespapers

(one in English and one in ernaclar langage) in he cithere he

regisered office of he companyis sitked.
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Again, itmaype noed hata companycannotse anyamountraised byit
hrogh prospecti for bing, tading or oberise dealing in eqiy
shares of anyoher lised company

Exit Option

The Companies Act 2013 has for he firsttme gien an ekopion o
shareholders to do notagree o he proposal b aryhe erms of
contact or objecs referred o in he prospectt The ekopion shall be
gien bypromoers or contolling shareho  Iders atsch ekprice and in
sth manner and conditons as maybe specified byhe Sectites and

Eghange Boar d bymaking reglaions in his behalf.

Offer of sale of shares by certain members of company (Section 28)
Youmaynot hat he Companies Act 2013, for he firstime, has
incorporaed proisions i1 respecto offer of sale of shares bycerain
members of companyb be effeced byhe companyon heir behalf.

Itproides hathere certiin members of a company(heher indiidails

or bodycorporat) propose, in consliton ikt he Board of Direcbrs b

offer fole or partof heir holding of shares b he pblic, beyshall
collectelyahoriz he company b ke all acions in respectof offer of
sale for and on heir behalf. Theghall reimbtse he company  all egenses
incrred byiton  his maer.

Secton 28, in his regard proides hatanydocmentbyhich he offer

of sale b he phlic is made shall, for all prposes, be deemed b be a
prospecsiissed byhe companyand all lagvand rles made hereader

as b he conens of he prospect a nd as o liabiliyin respect of
missaémens in and omission from prospecsi or oherise relatng he

prospectishall a pplyas if his is a prospecti  issed byhe company
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16.6 MANAGEMENT OF COMPANY -
DIRECTORS AND MEETINGS

16.6.1 Boardof Directors

The Board of Direcors is a goerning bodyiin a company
responsible for oerseeing it staegic directon, policies, and

decision-
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senior managementhas he necessaryskills, egerience, and
inegritb lead he companyeffectely

6. Shareholder Communication The Board commuicaes
reglarlyk shareholders b keep hem informed abothe
companig performance, staegyand major deglopmens.
Italso represens shareholders' ineress and enstes hat
heir concerns are addressed.

7. Compliance and Ethics The Board enstes hat he
companyoperaes ehicallyand in compliance i all
relesnt lasy reglatons, and indsty sandards. It
estblishes a clte of inegriy and accongbiliy
hroghott he organizion and oersees he
implemenaton of ¢ ompliance programs and inernal
contols.

8. Risk Management The Board identfies and assesses he
companig risks and implemens staggies b mitgae hem.

It enstes hat he companymaingins appropriaé risk

managementpolicies .

16.6.2 Types of Directors
Direcbrs in a companycan be classified inb ariosipes based on heir
roles, responsibilites, and relatonship i he company Here are he
common pes of direcbrs:
1. Executive Directors
x These direcors are actelyingled in he day -b -day
managementand operatons of he company
x Emcte direcbrs ofen hold specific ttes soh as CEO
(Chief Egcte Officer), CFO (Chief Financial Officer),
COO (Chief Operatng Officer), et.
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6. Chairperson:

x The chairperson of he board presides oer board
meeings, facilités discssions, and enstes effecte
goernance.

x While be chairperson maybe an egcte or non -
egcty direcobr, hey ofen haw additonal

responsibilites relatd b board leadership and oersight

16.6.3Duties and Responsibilities: Directors
Direcors haw seeral dies and responsibilites hatheymstflfill in
heir role b enste he effecte goernance and management of he
companyHere are he keydies and responsibilites of direcbrs:

1. Fiduciary Duty:

x Direcors owa fidciarydio he companyand is
shareholders. This direqgires direcbrs b acthonesty
in good faih, and in he bestineress of he company

x  Theymstegrcise heir poers and discreton for proper
prposes and awid conflics of inerest

2. Diligence and Care

x Direcbrs are egeced b egrcise reasonable care, skill,
and diligence in carring otheir dies.

x Theyshold styinformed abothe companig affairs,
reglarlyaend board meeings, and actelyparicipat
in discssions and decision -making.

3. Strategic DecisioaMaking:

x  Direcors play cental role in formlaing and approing
he compan'g staegic objectes, bsiness plans, and
major policies.

x  They reiewand approe key staegic initates,
inclding inestens, acqisitons, diesttes, and
capitl allocaton decisions.

4. Risk Management
x Direcbrs are responsible for idenifing, assessing, and

managing he risks facing he company
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x They shold estblish effecte risk management
framewrks and processes b mitgae risks and safegard
he companig asset and repaton.

5. Financial Oversight

x Direcors osrsee he companig financial performance
and enste he acctacyand inegriy of financial
reporing.

x  Theyreievfinancial saemens, bdges, and forecass,
and monibr he effecteness of inernal contols and
aditprocesses.

6. Compliance and Legal Obligations

x Direcors mst enste he company complies ik
applicable lasy reglatons, and corporat gogrnance
stndards.

x  Theyshold esablish and maingin effecte compliance
programs, monibr legal and reglabrydeglopmens,
and address anycompliance isses prompty

7. Stakeholder Relations

x  Direcbrs representhe inerest of ariosi stkeholders,
inclding shareholders, emploges, csbmers, sppliers,
and be commaiy

x They shold foser constcie relatonships ik
stkeholders, address teir concerns, and promoe
tansparencyand accontbility

8. Succession Planning and Board Composition

x Direcors are responsible for socession planning,
inclding appointng and ealatng senior exctes and
planning for board reneat.

x  Theyshold enste he board has he necessaryskills,
diersiyy and independence b© effectelyosrsee he
companig affairs.

9. Ethical Leadership:

x Direcors shold phold high ehical sandards and

promote a clte of inegriyy honesy and ehical

behaior hroghothe organiaton.
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x Theyshold lead byeample and foser a corporae
clte hatales ehics and compliance.
Oerall, direcbrs hag a significantrole in giding he staegic directon,
ensting compliance, managing risks, and proecing he ineress of he
company and it sakeholders. They mst flfill heir dies and

responsibilites ik diligence, inegr  iyand accootbiliy

16.6.4 Appointment and Removal: Directors
The appoinmentand remoual of direcors ingle specific processes
otined in he companig artcles of associaton and releantlasv Here's
an oeriewf howlirecbrs are appoined and remowd:
1. Appointment:

x Nomination: Indiidals maybe nominaed as direcors
hrogh wriosi channels, sth as byeising direcors,
shareholders, or hrogh a nominaton commite if one
eiss.

x Election: Direcors are pically eleced by he
shareholders ata general meeing. Shareholders vt on
he proposed candidaes, and hose receiing he highest
nmber of wks are appoined as direcbrs.

x Consent Once eleced, indiidals mstformallyonsent
b actas direcors of he companyThis consentis sally
proided in witng and is recorded in he compani
records.

2. Removal:

x Resignation: A direcor mayresign from heir positon
bysbmitng a resignaton leer b he company The
resignaton tikes effectfrom he dae specified in he
leer or, if no dae is specified, from he dat of receiptby
he company

x Term Expiry: Some direcors mayhae figd erms of
office specified in he compang aricles of associaton.
When heir &rm egires, heymaybe re -eleced or

replaced according b he companig procedtes.
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x Removal by ShareholdersShareholders hag he poer
o remow direcors before he egiraton of heir erm
hrogh a special resolion passed ata general meetng.
The direcbr in geston is sallyign an opportiip
be heard before he resolton is wed on.

x Removal by Board: In certin circonsances otined in
he compang aricles of associaton or releantlasy he
board of direcbrs mayhaw he atioriyo remow a

direcor from office .

16.6MEETINGS

Commite meetngs are gaherings of smaller grops of direcbrs or
specialied commites formed byhe board b address specific areas of
he companig operaions or goernance. Here's an ogriewf commite
meetngs:

1. Purpose:

x Commite meetngs are held b focsion specific areas of
he companyg affairs, sch as adif compensaton,
goernance, risk management or staggic planning.

x Commites allovior in  -deph discssions and analyis
of isses i1in heir respectw areas of egerise, leading
o informed recommendaions for he fll board's
consideraton.

2. Types of Committees:

x Audit Committee: Responsible for owrseeing he
companig financial reporing process, inernal contols,
and adit actutes. It enstes compliance ik
acconing sandards, legal reqgiremens, and ehical
pracices.

x Compensation Committee Deals i maers relaed b
egcte compensaton, emploge benefis, and
incente programs. Itestblishes compensaton policies,
reiesv performance metics, and ealaes egciw

remuoeraton.
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16.6 SUMMARY

Becase he lawnakes a companyinb a fake person, itcan onlyact

hrogh people. The people to do his are called leaders. The
grop of leaders is knowas he "Board of Direcbrs.” Direcbrs are

he people o are in charge of raning he bal operat ions of he

bsiness.

Each pe of companymsthaw atleasthree direcors. A prige
companymst haw at least tv direcbrs, and a "one person

company msthag atleastone.

There can'tbe more han fifeen members in a company

A person can'tbe in charge of more han @ntbsinesses athe

same tme. A loer nmber can be set hogh, bypassing a special

moton. Also, otof he anfcompanies he is inaled W, he

can'thag more han en direcorships in phblic companie s. This
incldes prige companies hatare parentcompanies or shsidiaries

of phlic companies.

Eergne o is ptin charge of raning he bsiness mstgie he

Registar wien permission b do so. The direcor's jdicial
sititon is eryinerestng. Theysometmes wrk for he company

as agens, sometmes as managers, and sometmes as contol ling

parhers. Also, he companyteas hem like leaders.

Angne o knosvhowb sign contact can become a direcbr.

Hoeer, people o are menallyill, bankrpt or ao hae been

guyof a crime and ordered b sixmonhs in prison cannotbe
direcors. People o are notomers can choose direcors atgen eral
meeings, byhe Aricles, byhe Board, byhird partes, or byhe
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Tribnal. The board members cold be chosen based on he

principle of eqal represenaton.

The direcbr's job Wl be open for a nmber of reasons, sch as his
calls. are pastde for atleast sixmonhs, he skips all @
meetngs of he Board of Direcbrs, eiher i or iiotasking for
permission o do so, he doesn'tell he Board abotanycontacs he
mightbe ineresed in, et.

Itis also possible for omers b fire leaders of a companyhrogh
he Triboal.

Direcbrs haw a lotof poer nder he Act btheymsise it

honestyand for he good of he company tis onlyatmeeings of

he Board hatheycan se some of heir poers. Oher poers can

onlye sed ik he approl of he onmers athe gen eral meetng.
The omers are responsible b he companyif heyare careless,
break tst actoside heir ahoriyor do somehing veng on

prpose. Oher people can sehe direcors in some siaitons, like

ten heactin heir owname or faen he brochee con ains false
informaton, among oher hings. The leaders are also criminally

responsible for notfollomg he Acts differentrles.

Under he Companies Act2013, he Board can setp different
grops b help hem do heir jobs beer. There is an aditcommiee,

a nominaton and paycommite, a commite for managing
relatonships i stkeholders, and a commite for corporae
social responsibiliyThe Board is in charge of tathe grop does.
The board of direcbrs decides tateach grop does and howitis
setp.

Bsiness Lagv - 325



16.7 KEY WORDS

Meeing An assemblyof tvor more persons for tansacing some

laflabsiness.

Statutory Report: A reportcontining il informaton abothe
informaton of he company Notice: An intmaton in viing abot

he dag, place and tme of he meetng. Qarm: Minimm nmber

of members o mst be presentata meeing b tansacta -
bsiness. Agenda: Maers b be discesed at he meeing.

Chairman: The person fo presides oer he meeing

Director: One o performs he factons of a direcor. Trsee:
One to holds some properyin tstfor he benefitof anoher

person or persons.

Casual Vacancy: A wcancycased byhe deah, insaniyor

insolencyof a direcbr Alernae

Director: A direcor no is appoined in place of he original

direcor.

Rotational Director: Direcbrs fao are liable o retre byroaton.
Ulta -ires he company: Begnd he poers of he company
Misfeasance: Wilfumiscondator uflinegligence.

Criminal Liability: Paishmentbymof fine or imprisonmentor

boh. Adit Committee: The ptpose of adit commite is b
proide oersight of financial reporing and disclostes. CSR
Commite: I8 main prpose is formlaing and recommending

CSR policyand actites b be nderaken bycompany
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16.8 ANSWERS TO CHECK YOUR
PROGRESS

Prospectus:

a. Whatare he keycomponens of a prospecsi according b he
Companies Act2013?

b. Eglain he prpose and significance of a red herring prospecsi
in he conetof phlic offerings.

c. Hovdoes a shelf prospecti differ from a reglar prospecs?
Whatare it adentages?

d. Whatreglabryeqgiremens mstbe fifilled ten preparing a

prospecsifor a phlic isse of sectites?

Management of Company- Directors:

a. Whatis he role of he board of direcbrs in he goernance of a
company Howloes itdiffer from egcte managemen#®

b. Describe he dites and responsibilites of direcors in ensting
he companig socess and compliance.

c. Whatfacbrs shold be considered ten appointng newdirecors

o he board?

d. Eglain he process for remoing a direcor from office and e

circonséinces nder fich itmayoccu

Meetings:

a. Whatis he ptpose of board meeings in a company Howfen
shold heybe held?

b. Discss he importince of prouwding notce and an agenda for
board meeings. Whatare he conseqgences of notdoing so?

c. Define qarm in he conekof board meeings. Whyis it
necessaryfor decision -making?

d. Compare and contastcommite meeings i board meeings.

Whatspecific roles do commites playin corporat goernance ?
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UNIT 17 SHARE CAPITAL -ACCOUNT AND

AUDIT,

Structure

17.0 Intodaton

17.1 Objecte:

17.2 Share capitl

17.2.1 Tpes of Shares:

17.2.2 Ahorigd Share Capitl:
17.2.3 Issed Share Capiatl
17.2.4 Par Vale:

17.2.5 Additonal Paid -in Capitl
17.2.6 TreasnShares:

17.2.7 Share Capitl Changes:
17.3 Acconing

17.3.1 Financial Acconing
17.3.2 ManagementAccouning:
17.3.3 Accontng Sandards
17.4 Adit

174.1E
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share bigacks. These changes mstcomplyiti legal and
reglabryreqiremens and mayreqire approal from

shareholders and releantahorifes.

17.3 ACCOOoritUNTING
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2. Planning and Budgeting:

x Managementacconans assistin he formlaton of
staegic plans and operatonal bdges by
forecasing fte reenes, egenses, and cash
flosvbased on hisorical dat, markettends, and
managements objectes. Bdget serg as
benchmarks for performance ewlaton and resotce
allocaton.

3. Performance Measurement and Evaluation:

x Management acconing ingles deeloping
performance metics, keyperformance indicabrs
(KPIs), and balanced scorecards © assess he
effecteness and  efficiency of  wrios
organiatonal actites, departnens, and processes.
Performance repors are p repared and analgd o
identfyareas for improementand o reard or
incentiz desired behaiors.

4. Cost Accounting:

x Cost acconing is a fodamenal aspect of
management accoaing hat ingles identfing,
classifing, allocaing, and contolling coss
associaed i prodoing goods or serices. Costng
syems sch as job cosing, process costng, and
actiy -based cosing (ABC) are sed b deermine
prodot coss, analg cost behaior, and spport
pricing decisions.

5. Strategic Management:

x Management acconéns contibel b staegic
planning and managementbycondcing financial
analyis, marketanalyis, competor analyis, and
risk assessment© ealake staegic alernates,

idenify opporhites, and miigae risks. They
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prowde insight inb he long -erm financial

implicatons of staegic decisions.

6. Performance Improvement:

7.

Oprall,

x Management accontng play a key role in
contnasl improement initates soh as lean
management Six Sigma, and Toal Qality
Management (TQM) by prowling cost -benefit
analyis, ariance analyis, and oher bols b identfy
and eliminat wse, impr ow efficiency and
enhance qaliy

Internal Controls:

x Management accootins help design, implement
and monibr inernal contol syems b safegard
asses, enste compliance ik lagvand reglatons,
and preent frad and errors. Theyassess he
effecteness of inernal contols and recommend

improement s as needed.

management accooing is essental for enhancing
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recognig regnel and egenses, how measte he
amouns b be recognigd, and how allocae coss
oer tme.

5. Disclosure Requirements:

x Accooning sandards specifyhe informaton hat
mstbe disclosed in financial saemens b proide
sers W a comprehensie odersanding of he
entts financial positon and performance. This
incldes disclostes aboti accontng policies,
significant acconing esimaes, relaed pary
tansactons, contngencies, and oher releant
informaton.

6. Consistency and Comparability:

x Accooing sandards promot consisency and
comparabiliyin financial reporing byesablishing
niform principles and mehodologies for preparing
financial saemens. This allosvsers b compare
he financial performance and positon of different
ent tes oer tme and across indsties.

7. Adoption and Implementation:

x Companies are regired b adopt and apply
acconing stndards releantd heir jrisdicton or
reporing frameark. Compliance Wi acconing
stndards may reqire changes in acconing
policies, practces, and sgems. Companies shold
enste proper im plemenaton and adherence ©
accoming sandards © mainain reglabry
compliance and enhance he reliabiliyof financial

reporing.

Acconing sandards playa craial role in ensting he inegriy

reliabiliy and tansparency of financial informaton, hereby

Bsiness Lagv - 338



fosering inesbr confidence, faciliaing capial allocaton, and

spporing economic grotwand deglopment

17.4 AUDIT:

17.4.1External audit, also knowas an independentaditor sttry
adif is an eaminaton of a companig financial saement and
acconing records byan ekrnal adior or aditfirm. The primary
objecte of an e#rnal aditis b proide an independentopinion on
wheher he financial stement presenta te and fair iewof he
companyg financial positon, performance, and cash flosvin accordance

ik applicable acconing stndards and reglabryregiremens.

Here are key aspects of external audit:
1. Independence and Objectivity:

x E#rnal adibrs are independentprofessionals to
are notaffiliaed W he companybeing adied.
Theymst maintin objectitand impartaliyin
heir adit procedtes and jdgmens o proide
asstance b sekeholders hathe aditis condoed
W inegritand hotbias.

2. Audit Engagement:

x The egrnal aditengagementis picallyinitaed
hrogh a formal agreementbegen he company
and he aditfirm. The engagementleer otines he
scope of he adit he responsibilites of he adibr
and management he aditimeline, and he f ees for
he aditserices.

3. Audit Procedures:

x Egal adibpfm a sres b adit

pedesbtbainficienad afe

adit eidece bpheir opinion on the
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financial statements. These procedures may
include:

x Risk assessmentldentfing and assessing
risks of maerial misstementin he financial
saemens de b frad or error.

x Tests of controls: Ealaing he
effecteness of inernal contols oer
financial reportng b deermine he egntof
shisante estng reqired.

x Substantive procedures: Esing he
acctecy compleeness, and =lidiy of
accont balances, tansactons, and
disclostes hrogh ingiry obseraton,
inspecton, and analfcal procedtes.

x Confirmaton: Obaining confirmaton from
hird partes, soh as banks and csbmers, b
erifyhe eisence and acctacyof accont
balances and tansactons.

4. Audit Reporting:
x Athe conclsion of he adit he egrnal adior
isses an adit report hat commuaicaes heir
opinion on he fairness of he financial skemens.
The audit report typically includes:

x An intodcbryparagraph identfing he
financial saemens adied and
managements responsibilitfor he financial
skemens.

x A descripion of he adit scope and
procedtes performed.

x The adibr's opinion on fteher he

financial saemeng presenta te and fair
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ilew in accordance W applicable
acconing sandards.

x If applicable, a separagé opinion on he
effecteness of inernal contol o®r
financial reporing.

x Anyadditonal disclostes or eglanabry
paragraphs as deemed necessary by he
adior.

5. Auditor's Responsibilities:

x E#rnal adibrs are responsible for egrcising
professional skepicism, professional jagment and
del care hroghotihe aditprocess. Theymst
comply W aditng sandards, ehical
regiremens, and legal obligatons tile
mainaining confidental itand professional secrecy

6. Audit Oversight:

x E#rnal aditactites maybe shjectb oersight
byreglabrybodies, professional associatons, or
adit oersight boards © enste he qaliy
independence, and inegritof aditserices. These
oersight bodies mayestblish sandards, condot
inspectons, and impose sanctons for non -
compliance.

ekrnal aditproudes stkeholders Wi asstance regarding he
reliabiliyand credibiliyof a companig financial saemens,
enhances tansparencyand accoaabiliyy and promoes ingsor

confidence in he capital markes.

17.4.2Internal Audit
Inernal aditis an independent objecte asstance and consling
actiydesigned b add wlet and improg an organiaion's

operatons. Ithelps an organiaton accomplish it objectes by
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bringing a syemaitc, disciplined approach b ewlak and improg
he effecteness of risk management contol, and goernance
processes. Unlike egrnal adit fich is condoed byegrnal
adiors, inernal adit is performed byemployes win he
organiaion or osorced b a hird -partinernal aditfirm.

Here are key aspects of internal audit:
1. Objective and Scope:

x Inernal adits primaryobjecte is © proide
independent and objecte asstance b te
organizton's managementand board of direcbrs
hat risk management contol, and goernance
processes are operaing effectelyInernal adibrs
eulae a w e range of actites and factons
win he organiaton, inclding financial
reportng, operatons, compliance, and staegic
initates.

2. Independence and Obijectivity:

x Inernal adibrs are egeced © maingin
independence and objectiyin performing heir
dies. Theyreportb senior management or he
board of direcbrs and operae independentyof he
acfites heyadit Inernal adits independence
helps ensue  obiased assessmens  and
recommendatons for improement

3. Risk Assessment:

x Inernal adibrs idenifyand assess risks faced by
he organiaton and emlae he effecteness of
contols in place b mitgae hose risks. They
condatrisk assessmens b prioritz aditactites
and focsl on areas of highest risk © he

organiaion's objectes
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4. Control Evaluation:

X

Inernal adibrs ealae he design and operaing
effecteness of inernal contols b enste heyare
adeqake b address he organiaton's risks. This
incldes assessing he reliabiliy of financial
reporing, safegarding of asses, compliance
lasv and reglatons, and efficiency and

effecteness of operatons.

5. Audit Procedures:

X

Inernal adibrs perform aditprocedtes, inclding
ingiries, obseratons, inspectons, and esing of
tansactons and contols, b gaher eidence and
assess he adeqacyof contols and he reliabilitof
informaton. Theymayalso se daf analic s and
echnologybols b enhance adit efficiencyand

effecteness.

6. Reporting and Communication:

X

Inernal adibrs commuaicae heir findings,
recommendatons, and obsergions b management
and he board of direcors trogh aditrepors and
presenttons. These reports highlight areas of
stengh, weaknesses, and opportites for
improement and m ay inclde actonable
recommendatons b address idenified isses.

7. Follow-Up and Monitoring:

X

Inernal aditmonibrs he implementton of adit
recommendatons and follosvp W management

b enste hatcorrecte actons are aken o address
identfied deficiencies. This ongoing monibring
helps drig accontbiliy and contnasi

improement wiin he organiaion.
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8. Quality Assurance:
x Inernal adit foctons may esablish qaliy

asstance and improement programs (QAIPS) b
assess he effecteness of heir inernal adit
actites and enste compliance Wi professional
sandards and best pracices. QAIPs mayinclde
inernal assess mens, ekrnal assessmens by
independent releers, and ongoing monibring of
aditperformance.

Oprall, inernal aditproides ®lable insight and asstance b

managementand he board of direcbrs regarding he organiaton's

goernance, risk management and contol processes. It helps

enhance organiaional performance, proectasses, and achi  ew

statgic objectes by idenifing and addressing areas for

improement and promoing a clte of accouoabiliy and

compliance.

17.4.3.Audit Procedures

Aditprocedtes are he specific seps and echniges hatadiors

se b gaher eudence and obgin asstance regarding he reliabiliy

and inegriy of financial informaton. These procedtes are
designed b wrifyhe accracy completness, and ulid iyyof
tansactons, balances, and disclostes in he financial stemens.
Adit procedres can be broadlyclassified inb t caegories:

shisante procedtes and st of contols.

1. Substantive Procedures:
x Substantive procedures are audit tests performed
to detect material missatemens in he financial
stemens. Theyproide directeidence abothe

acceacy compleeness, and wlidiyyof accont
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balances, tansactons, and disclostes. Shsante
procedtes can inclde:

x Analytical Procedures: Ealatng financial
informaton hrogh analyis of relatonships
and tends, comparing ctrent -gar balances
W prior periods, indstybenchmarks, or
egecatons.

x Tests of Details: Eamining indiidal
tansactons, accontbalances, or disclostes
o erifyheir accracy compleeness, and
glidiy This may ingle inspecton,
obseraton, confirmaton W hird partes,
or reperformance of calclatons.

x Substantive Analytical Procedures:Using
analical procedtes as shisante eldence
© obain asstance abotspecific assertons
relaed b accontbalances or tansactons.

2. Tests of Controls:

x Tess of contols are aditprocedtes performed o
assess he effecteness of inernal contols oer
financial reporing. Theyproide indirecteidence
abothe reliabilitof contols designed b preent
or deectmaerial missaemens. Tess of cont rols
can inclde:

x Inquiry and Observation: | neriemg
personnel and obsering contol actites b
ndersand he design and operaion of
inernal contols.

x Inspection: Reiewg docmens, records,
and policies b erify compliance ih
contol procedtes and idenify any

deficiencies.
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x Walkthroughs: Tracing he flow of
tansactons tirogh he acconing syem b
assess he design and operatng effecteness
of keycontols.

x Reperformance: Independenty egcing
contol procedtes b confirm hatheyare
operaing as inended and effectely
mitgatng risks.

3. Risk Assessment Procedures:

x Before performing shsanie procedtes and esé
of contols, adibrs condot risk assessment
procedres b identfyand assess e risks of maerial
misstement in he financial saemens. Risk
assessmentprocedtes inclde:

x Undersanding he enty and if
enuonment inclding it indstybsiness
operatons, inernal contol enironment and
reglabryenironment

x Performing analfcal procedres o assess
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adit serg as independent asstance mechanisms o erifyhe
acceacyand reliabiliyof financial informaton and assess he

effectgness of inernal contols.

Togeher, hese componens contibe b he inegriy
tansparency and accontbiliyof financial reporing, hich are
essental for maingining inesbr confidence, faciliaing capitl
allocaton, and spporing informed decision -making
sakeholde rs. Bydhering b sond acconing pracices, compling
i reglabry reqiremens, and nodergoing rigorosi adit
scrtnycompanies can enhance tstand credibiligin he financial
markes, herebyfosering sshinable grotvand prosperiy

by

17.8 KEY WORDS

1. Share Capital:
x Atorigd Share Capitl
x Issed Share Capitl
x Par Vale
x Additonal Paid -in Capitl
x TreasnShares
2. Accounting:
x Financial Saemens
x GenerallyAcceped Accontng Principles (GAAP)

x Inernatonal Financial Reporing Sandards (IFRS)

x Accral Basis Acconing

x Cash Basis Acconing
3. Audit:

x Egrnal Adit

x Inernal Adit

x AditProcedtes

x Shsante Procedtes
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x Tes$ of Contols

179 ANSWERS TO CHECK YOUR
PROGRESS

1. Share Capital:

x Whatis share capitl, and hovdoes itdiffer from
retined earnings?

x Can gueglain he concept of aboried share
capitl?

x Whatfacbrs deermine he amountof share capitl a
companycan issef?

x Hovdoes a companyraise share capitl, and tat
are he implicatons for shareholders?

x Whatare he keycomponens of share capitl, and
hovare heyrecorded in he companis financial
shemensg?

2. Accounting:

x Whatis he role of acconing stndards in financial
reporing?

x Can gueglain he difference beten financial
accontng and managementaccontng?

x Howloes he accral basis of acconing differ from
he cash basis of acconing?

x Whatare he main financial saemens prepared by
companies, and hatinformaton do heyproide?

x Howlo accontng principles sch as he mathing
principle and he reene recogniton principle
impactfinancial saementpreparaton?

3. Audit:

x Whatis he prpose of an e&rnal adif and o

picallyperforms i?
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Can gueglain he difference beten inernal
aditand egrnal adi®

Whatare he main seps ingled in condotng an
adi®

Howlo adibrs assess he effecteness of inernal
contols oer financial reporing?

Whatis he significance of he adibr's opinion in an
adit report and tat are he possible pes of

opinions hatcan be issed?
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UNIT 18 WINDING UP OF COMPANIES .

Structure

18.0 Intodoton

18.1 Objectes

18.2  Meaning of Winding Up

18.3 Modes of Winding Up

18.4  Procedtes for Winding Up Order
18.4.1 Preferental Paynens

18.4.2 Contibtiry

18.5 Remoal of he Name of a Company

18.6 Smmary
18.7 Key Words
18.8 Ansevs b Check You Progress

180 INTRODUCTION

Legallya bsiness is a person, een hogh its notreal, can'tbe

seen, or can'tbe bohed. Itkeeps going oer and oer again. It

alay be here. The onlyayfor a bsiness © end is hrogh it

ond -p process. The Companies Act2013 entint o effecton
Agst29, 2013. Itas changed in 2015, 2017, 2018, and 2019.

The Insolencyand BankrptyCode 2016 made he mostrecent
changes. These changes are mostyb he rles for breaking p a
bsiness. This code, hich is partll and coers secto ns 304 b 323
of he Act2013, get rid of he opton of wloaryclosing p
compleelyUnder he Companies Act 2013, he jdge is he only

one o can shtdowa bsiness. Youll learn hat"wding

p" means, howts differentfrom "dissolton," he differentpes
of "wding p," he seps for "wding p," special payens, and

how gethe companig name tiken off.
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181 OBJECTIVES

x  Eglain that"mding p" of a companymeans;

x  Tell be difference beten "wding p" and "dissolton™
of a company

x  Describe he differentay hata companycan be wnod
o8

x  Eglain he seps for mding p a company

x  Eglain he difference beten "preferental paynens” and
"contibtry; and

X

Eglain how getrid of a companig name.

18.2 MEANING OF WINDING UP

"Winding p" or "ligidaton” is he process of ending a bsiness.
Goer said, "The mding p of a companyis he process byaich

it life is ended and it propertis managed for he benefitof it
members and credibrs.” A manager, also knowas a rece ier, is
hired b &ike oer he bsiness, collectis asses, payff i bills and
liabilites, and hen gie he eka money he members in line ik

heir righs.

Een a bsiness hathas no debs can be shtslom When a bsiness
shiidowy itis officially’'Dissoled” and no longer has anyasses

or debs. There Wl no longer be a formal person for he company

If a bsiness can't payis bills, itl be reqired b go inb
bankrpty The "Insolencyand bankrptycode 2016™ The code

has b do W bankrpty insolency wloaryligidaton, or

ligidaton. So, eiher he Companies Actof 2013 or he Insol gncy
and BankrptyCode of 2016 Wl be sed b shtidow he

company
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Difference between Winding up and Dissolution

Winding p a bsiness and ending itare nothe same hing. As soon
as he wmding p procedtes sart he companyis notimmediaely
disbanded.

The firstsep is wding p, and he nekis destoion. The name

of he companyis tiken off he Registar of Companies ten itis
dissoled. This means hat he companyno longer eiss. The
companig name is notaken off he record tile itis being ond
p. No maer ten a companygoes otof bsiness, it formal

idenitshy he same and can be sed i n coct

Dissolton is e lastsep in he process of breaking p a bsiness.

A companycan be disbanded ikiotgoing otof bsiness, hogh,

like taen itjoins ik anoher bsiness. When a bsiness is aod

p, it asses are sold and he moneyfrom he sales is sed b pay
off it bills and oher obligatons. Itis he firstsep in ptng an end

b a bsiness. While closte is he neksep, and afer hat his
companyill no longer et Someone called a "ligidabr" is in
charge of shtng p a bsin ess. If he bsiness is dissoled, here
are no soh procedtes. Bteredibrs can'tshovaeir bills ten he

companys being wnd p, btineycan ten itis being dissoled.

18.3 MODES OF WINDING UP

Being closed down by the Tribunal

If anyof he followg hings happen, he Triboal can order he

wding p of he bsiness:

As per he Act he Triboal can shtdowa companya) If he
companig special resolton say hathe Tribnal shold do so; b)

If he companydid somehing hat htt India's soereignyand
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inegriy it secuy is friendlyrelatons ¥ oher counties,

pblic order, decencyor moraliyor c) If he Registar or someone

else atiorizd byhe Cental Goernmentmakes an applicaton

and bhe Triboal hinks bat he compang affairs ha v
Secton 271 say hatif he Triboal hinks hatclosing dowhe

companyis fair and jst itmstbe done.

18.3.1 Winding Up by Special Resolution

The Companymaybya special resolton resoled hat he
companyb be wod p byhe Triboal. The Tribnal has ©
eamine teher he resolton is in he inerestof he companyor

is notopposed o phlic inerest If not he wading p maynotbe
ordered. The companycan file a petion before he Triboal for
wding p een Wiotpassing a special resolton (Secton 272).

A companytose name is notin he regiser of companies is not
entted o file a mding p petton.

18.3.2 Company Acting against the Sovereignty and Integrity
of India, Secuitof he Ste, he FriendlyRelatons ik Foreign
Saes, Phlic Order, Decencyand Moraliy

If he companyacing against he inerest of sow reigntyand
inegriyof India, be secutof sae, he friendlyrelatons w h
foreign saes, phlic order,  decencyand moraliyyhe petton on

his grond shall be made byCental or a St Goernmentb he
Triboal. Thewrd s “‘decency’ and ‘morality’ have notbeen defined
in he Act

18.3.3 Affairs being Conducted in a Fraudulent or Unlawful
Manner
The Registar or anyoher person atiorised byhe Cental

Goernmentmaymake an applicaton b he Triboal for mding

Bsiness Lagv - 358



p on his grond. The Triboal mayorder mding p on he

folloimg gronds.

1) The affairs of he companyare being condoed in a fradlen t
manner; or

i) The Companyag formed for fradlentor alaflaptpose; or

iii) The persons concerned in he formaton of he companyor
managementof it affairs hae been guyof frad, misfeasance or

miscondatin connecton hereik.

Itmaybe noed, besides abow proision, Cental Goernmentmay
directly file a petition for winding up in case of inspector’s, report
on inestgaton.

18.3.4 Default in Filing Financial Statements or Annual Returns
with to the Registrar
The companyhas b file tv separaé docmen t (a) financial

stemens and  (b) annal retn b he Registar

The defaltin notfiling hese docmens shold hae been for
immediaelypreceding fig consecte financial gars, onlyhen

mding p maybe ordered. If defaltis for twor hree or fou

gars, his proision cannotbe inoked. Again, itmaybe not ed hat
wding p mayoe ordered if he defalirelags o eiher non -filing
of financial saemens or annal retns. Itis notnecessaryhathe

defalthas b be for boh financial saemens and annal retn. The

defalt has © be in respect of imm ediaely preceding fie
consecte financial gars. Itmeans hatdefaltin he earlier yar

is nota groad for wding p ader he clase.

18.3.5 Inability to Pay its Debts
A companyshall be deemed b be mable b payis debs,
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a) if a credibr byassignmentor oherise, b tiom he companyis

indebed for an amontegeeding one lakh rpees hen de, has

sergd on he companybycasing itb be deliered atis regisered

office, byregisered postor oherge, a demand requ iring he
companyb payhe amountso de and he companyhas failed o

pay he sm ikin eny -one day afer he receiptof sth demand
or b prouwde adeqak sectitor restote or compond he debt

b he reasonable satsfacton of he credibr;

b) if anyegcton or oher process issed on a decree or order of
anycortor tibnal in fagu of a credibr of he companyis
retned nsatsfied in faole or in part or

c) if itis proed b he saisfacton of he Triboal hathe company
is nable b payis debs, and in deermining teher a companyis
nable o payis debs, he Triboal shall ke inb acconthe

coningentand prospectw liabilites of he comp any

18.3.6 Just and Equitable

These wrds haw notbeen defined in he Act The poer ader his

clause, according to A. Ramaiya, should be used only “when there
is a stong grond becase companies as far as possible, shold be
lefto self -goernance and self -deerminaion hroght e wshes of
majority of shareholders”. The Tribunal should not make an order
on his groad for mding p, if bere is anyher remedyagilable.

Itis a remedyof lastresort

The followg gronds, based on leading cases, hae been held as

“Just and Equitable”.

a) Loss of Substratum Itmeans sole prpose or main objecs, for

tich companyag formed, cannotbe achieed e.g. itfails b
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obain a paentfor inenion on he assmpion hatitill be graned

or itfails b acqire he bsiness fich he companyag formed b

prchase or fails o bild a bilding on grond hatlocal ahoriy

did notgrantpermission. In re, Kailal and Ge neral Mills Co. Ld
(1955) 31 Comp. Cons. 46], he Cottlaid dowhe follommg st

b deermine as b teher he sbstatn of he companyhas

disappeared:

a) Where he sbjectmatr of he companyhas gone; or

b) The objectfor fich itas incorporaed has shsantallyfailed;

or

c) Itis impossible b carryon he bsiness of he companyegeptat
loss tich means hathere is no reasonable hope hathe objectof

tading ata profitcan be atined or

d) The ewing or probable asset are instficient® meet he
eistng liabilites.

b) lllegality of objects and fraud: If any company’s objects are
illegal or become illegal bychange of lapitill be wnd p by

Triboal. Similarlyif a companyis promoed in order b perpetae

a seriosl frad or decepton on he person fo are inied o

shiscribe for i shares, b e Triboal Wl imd itp.

c) Deadlock in managementif a prige companyhas onlyav
members direcbrs and he wvare noton speaking erms. Triboal
W make a wding p order, een hogh here is a proision in
aricles hatone direcor shall hae a casing we atboard meeings

or hathe dispti  es shall be seted byarbitaton. If bere is a loss of
confidence in he Board of direcors or refsal byone of he hree

direcbrs b aend meetng b make a garm.
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d) Bubble Company: If he companyis jston paper and neer
carried on it bsiness.

e) Oppression:A wding p petton maylie tere he majoriy
shareholder hae adoped an aggressie policybards minoriy
nder Secton 241.

Also, anymember of a companymaycomplain hathe affairs of
he companyhae been or are being condoed in a manner
prejdicial b phlic inerest or oppressie © him and oher

members. Under secton 242 (1b) he Triboal can order wding p

on “just and equitable” ground.

f) Other: If he nmber of members fall belowhe satiry
minimum, its winding up can be ordered on “just and equitable
ground’. Similarly, if company is not following democratic
principles of fairness or lacking in commercial moralitor tere
direcbrs making c harges againsteach oher he Triboal can order

mding p of he company

18.4 PROCEDURES FOR WINDING UP
ORDER

To put it briefly, the following steps are taken to end:

1) Putting in the petition: Itis gien d he Triboal byhe
companyalong ¥ he saementof affairs. The companycan file

a complaint if it is made bysomeone else. Pro  Tempore
Liquidator : The Triboal can make amding -p order atanyime
afer a case for wmding p has been filed btbefore he order is

made.

choose a emporarybgr. Btbefore making hatdecision, he

Triboal has b lethe companyknowo hatithas tme b make is
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ingled in he case, nless ithinks here are good reasons notb
gig aning (tich Wl be vien dom). The emporary
ligidabr has he same righs as a ligidaor, nless he Tribnal

say oherige.

(2) Company receiver: When a companys ptotof bsiness, he
Triboal chooses an official receigr or administabr. The 2016
Insolencyand BankrptyCode say hathe receiger needs b be

lised.

A receiver can be taken out or changed.

If a bsiness is ordered b be wnd p, he receier mstapplyo

setp a wmding p commite ikin hree monhs. This commite

Wl help W he mding p process and keep an ey on it The

person in charge of mding p he companyill gie he Triboal
a reportegrymonh along i he mines of each meetng of he

mding p commite.

Bsiness Lagv - 363






Bsiness Lagv - 368



